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STATEMENT OF QUESTION PRESENTED 


The question is whether the United States District Court 
for the District of Columbia has jurisdiction over an action brought by 
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and the Commissioner of the Bureau of Customs seeking (1) a declaration 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15745 


NORTH ‘AMERICAN CEMENT CORPORATION, et al., 
Appellants, 


ROBERT B. ANDERSON, SECRETARY OF THE 
TREASURY, AND RALPH KELLY, COMMISSIONER 
OF BUREAU OF CUSTOMS, 

Appellees, 
and 


THE CITY LUMBER COMPANY OF BRIDGEPORT, INC. 


Intervenor-Appellee. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appealfrom an order of the Unitéd States. District 
Court for the District of Columbia issued on May 20, 1960, dismissing 
appellants' complaint for declaratory judgment and injunctive relief on the 
ground that such court lacks jurisdiction over the subject matter of the 
cause in that there exists a complete and adequate remedy at law in the 
United States Customs Court. Appellants contend that the District Court 
has jurisdiction of this action under Title 28 U.S.C. §1340, Title 28 U.S.C. 
§1331, and Title 11, §11-306 of the District of Columbia Code (1951). 
Notice of Appeal herein was filed on May 20, 1960. This Court has juris- 


diction over this appeal under Title 28 U.S.C. §1291. 
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STATEMENT OF THE CASE 
a RE 


This action involves the Antidumping Act of 1921, as amended, 19 


U.S.C. §160, et seq., 42 Stat. 110; 68 Stat. 1138; 72 Stat. 583, 585. Briefly 
and generally, that Act is designed to prevent the importation of products into 
the United States at prices less than their fair value. A product is being import- 
ed into this country at less than fair value if. its "tpurchase price in the United 
States is less than its “foreign market value", as those terms are defined in the 


Act. 


On April 19, 1960, appellants, who are ten domestic cement manu- 
facturers, brought an action for declaratory judgment and injunctive relief 
against the Secretary of the Treasury and the Commissioner of the Bureau of 


Customs in the United States District Court for the District of Columbia. 
*/ 
(J..A.,1a-10a)."The original complaint alleged in pertinent part that: — 


1, On September 15, 1958, these same appellants filed a complaint 
with the Secretary of the Treasury alleging that Norwegian cement was 
being dumped in the Connecticut market in violation of the Antidumping Act, 


2. Thereafter, the Acting Commissioner of Customs published a 
Notice, dated June 12, 1959, in the Federal Register stating in effect that 
there is reason to believe or suspect that Norwegian cement is being dumped 
in the United States, and ordering the appropriate Customs officers to with- 
hold final assessment of duties on such cement, 


3. Shortly before this action was brought in the District Court, appel- 
lants learned that appellees intended to make an illegal determination that 
Norwegian cement is not being dumped in the United States. The immediate 
result of such illegal determination would have been the cancellation of the 
Notice of June 12, 1959, under which final duty assessments were being with- 
held on Norwegian cement. 


—__________ | 
*/ Since this is an appeal from the dismissal of the complaint, the 
allegations contained therein must be accepted as true for present 


purposes, Embassy Dairy, Inc. v. Camalier, 93 U.S. App. D.C. 
364, 366, ZIT F 2d aI C983} ; ae 


use 


4. The proposed determination is illegal because it would 
permit sales of Norwegian cement in this country at prices which 
reflect an illegal quantity discount of five percent which is not 
based upon measurable cost savings. In other words , although 
the so-called quantity discount cannot be cost justified (as re- 
quired of American manufacturers under the Robinson-Patman 
Act), nevertheless the appellees intended to allow such a dis- 
count of five percent in reaching their determination as to whether 
Norwegian cement is being dumped in the United States. 


5. The proposed determination of the appellees is contrary 
to the provisions of section 202(b)(1) of the Antidumping Act 
which permits appellees to make due allowance for quantity dis- 
counts only to the extent that such discounts reflect savings in 
cost s oftmanufacture as a result of the larger quantities ordered. 


6. Appellants prayed for a declaration that the basis for 
‘the proposed determination of the appellees is unlawful, null 
and void, and for an injunction permanently enjoining appellees 
from making such un lawful proposed determination. 


On April 22, 1960, appellants filed an amendment to their com- 


plaint for declaratory judgment and injunctive relief. (J.A., lla-14a). 
This amendment alleged in pertinent part that: 


1. There has been continuous dumping in the Connecticut 
market of cement from Israel, West Germany Belgium and 
Sweden. Notices have been published by the Commissioner of 
Customs to the effect that there is reason to believe or suspect 
that cement. from Sweden and Israel is being dumped in the 
United States, and final duty assessments were orderéd to be 
withheld with respect to such cement. */ 


2. In view of the precipitous and illegal action of the 
appellees which purported to cancel the June 12 Notice relating 
to Norwegian cement, **/there is reason to believe that the 
appellees will take similar illegal action with respect to cement 
imported from Israel, Sweden, West Germany and Belgium. 
Accordingly, declaratory and injunctive relief similar to that 
requested with respect to Norwegian cement was requested ° 
with respect to cement from the other four countries. ; 


*/ Subsequent to the filing of this action, similar notices were issued with 
respect to cement imported from West Germany and Belgium. 


ee / Although the amendment to the complaint avers that the appellees 
actually had cancelled the June 12, 1959Notice on April 18, 1960 it later 
was learned that such Notice was not cancelled until April 21, 1960, the 
day ere the complaint below was filed. See 25 Fed. Reg. 3533, April 
22, 1960. 
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Appellees did not answer the complaint of appellants, but, instead 
moved to dismiss on the ground that the complaint failed to state a cause 
of action, and on the further ground that the District Court does not have 
jarisdiction over the subject matter of the cause (J.A., 15a). After argu- 
ment on the jurisdictional question raised by the motion, the District Court 
entered an order on May 20, 1960, holding that it does not have Suvibaiction 
over the subject matter of this cause "in that there exists a complete and 


adequate remedy at law for the plaintiffs in the United States Custom Court," 


(J..A., 17a). 


STATUTES INVOLVED 


The statutes principally involved in this appeal, which are set out 
in Appendix A hereto, include section 210 of the Antidumping Act of 1921, 
as amended, 19 U.S.C. §169, 42 Stat. 15, 45 Stat. 1475, 72 Stat. 585; and 
Sections 514, 515, 516(b) and 516(c) of the Tariff Act of 1930, 19 U.S.C. 
§§ 1514, 1515, 1516(b) and 1516(c), 46 Stat. 734, 46 Stat. 735, 52 Stat. 1084, 


62 Stat. 992. 
STATEMENT OF POINT 


The District Court erred in holding that it does not have juris - 
diction of the subject matter of this cause, in holding that appellants have 
a complete and adequate remedy at law in the United States Customs Court, 


and in dismissing the complaint on the basis of such erroneous holdings. 
SUMMARY OF ARGUMENT 


The basis for appellees' contention that the District Court does not 
have jurisdiction over this cause of action, and presumably the basis forthe ruling 
of the Court below, isthat exclusive jurisdiction thereof Les in the United States 
Customs Court, and appellants have a complete remedy in that'Court under 
516(b) of the Tariff Act of 1930. 
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Examination of the terms of section 516(b) shows clearly thatthere 


is no provision therein for an appeal by a domestic manufacturer to the 
Customs Court from an illegal determination of no dumping by the Secretary 
of the Treasury under the Antidumping Act of 1921, Section 516(b),, which 
the Customs Court has consistently held should be strictly construed, limits 
domestic manufacturers to protests from actions of the Collector of Customs 
relating to "classifications" of imported products and to "rates of duty" relat- 
ing to such productg, Appellants are making no such protest here. 

In addition, a special dumping duty is not a “rate of duty‘' within the 
‘meaning of section 516(6).. Rather it is a penalty assessed by the Secretary of 
the Treasury on importers found to have violated the provisions of the Anti- 
dumping Act,. There is nothing in section 516(b) which even suggests that it is 
intended to cover proceedings involving the assessment of such a penalty. 

Moreover, it should be noted that the appeals provisions of the Anti- 
dumping Act of 1921 are contained in section 210 of that Act which provides, in 


part, that the Customs Court shall have the same jurisdiction over appeals and 


protests relating to customs duties as it did "under existing law", Section 516(b) 


Was not enacted until the following year, and clearly was not and is not 
*existing law*t within the meaning of section 210, The only applicable “existing 
law" was what are now sections 514 and 515 of the Tariff Act of 1930. Those 
‘sections permitted no appeals to the Customs Court by domestic producers, 
but only permitted appeals by importers, or other persons required to pay the 
regular customs duties. 

It also is pertinent to note that the Treasury Department officials 
responsible for the administration of the Antidumping Act, testifying in 1957 
before the House Committee on Ways and Means, recognized that there is no 
right of appeal to the Customs Court by a domestic manufacturer from a finding 
of no dumping by the Secretary of the Treasury. 


Appeliants' position on the jurisdictional issue is supported by two 


St6rs 


decisions of this Court involving customs matters in which our District 
Court took jurisdiction. Talbot v. Atlantic Steel Company , decided 
February 4, 1960, and Cotonificio Bustese, S.A. v. Morgenthau, 74 App. 
D.C. 13, 121 F.2d 884 (1941). Decisions which undoubtedly will be relied 
on by appellees are inapposite since they relate, not to appeals by domestic 
manufacturers from an illegal determination by the Secretary of no dumping, 
but to appeals by importers under the Antidumping Act or under sections 

514 and 515 of the Tariff Act of 1930, or to protests by Anlerican manu- 


facturers of a "classification" or a "rate of duty" under section 516(b). 


ARGUMENT 
The single question presented by this appeal is whether the 
District Court erred in dismissing the complaint on the ground that it does 


not have jurisdiction over the subject matter of this cause of action, In 


dismissing the complaint, the District Court held that jurisdiction is vested 


exclusively in the United States Customs Court. The lowér court did not 
| 


issue a written opinion, nor did it orally state the basis for its conclusion 


that the appellants have a complete and adequate remedy at law in the 


United States Customs Court. 


‘I. The Antidumping Act 


In presenting the contention of appellants that the District 


Court and not the Customs Court has jurisdiction over this) action, it may 


be of assistance to discuss briefly the pertinent provisions of the Anti- 
| 


dumping Act. 
The Antidumping Act was enacted in 1921 for the purpose of pro- 
tecting domestic manufacturers from unfair price competition of foreign 


manufacturers who cut their prices in the United States markets below their 
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prices in the home market. A product of a foreign manufacturer sold in 
the United States at a price lower than the price for which it is sold in the 
home market may be subjected to a special dumping duty in the amount of 
the difference between the home market price and the United States price. 
The purpose of the special dumping duty is to offset the effect of the lower 
price charged in the United States, and, thus, to eliminate the effect of 
the unfair price competition of the foreign producer. As the Report of 
the House Committee on Ways and Means explained: 

“The principle underlying the proposed additional duty 

to be added in prevention of dumping. . . is to add such an 

amount of duty as will equalize sales [at lower prices]. . . 

thereby making it unprofitable to dump goods on the 

markets of the United States at lower prices. If the 

seller of the goods is compelled to add as duty the dif- 

ference between the sales price and what he would receive 

by selling in the otherwise highest obtainable market, 

all reward or inducement to dumping is removed." 

H.R. Rep. No. 1, 67th Cong., lst Sess. 23 (1921). 

Under the Act, comparison of a foreign manufacturer's price 
in the United States and his price abroad is usually made by computing his 
product's "purchase price," as defined in Section 203, and its "foreign 
market value," as defined in Section 205. The Act also uses as a term 
of art the phrase ‘less than its fair value.“ When the "purchase price" 
in. the United States is determined by the Secretary of the Treasury to be 
lower than the "foreign market value," the product sold to the American 
purchaser is referred to as being sold “at less than its fair value." 


‘Sec, 201l(a), 19 C.F.R. § 14.7 (Supp. 1959). 


The mere fact that there is a difference between the "purchase 


price”™ and the "foreign market value" of a product does not automatically 
mean that such product is being sold at less than its fair value. In other 
words, in that situation, the Secretary would not automatically make a 


determination of dumping. He first would have to determine if he could 
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make “due allowance" on the basis of one or more of three specific 
factors. He is authorized to make "due allowance" under Sec, 202(b)-if 
the difference between the two prices is due to: 
(1) the fact that sales in one market are in larger 
quantities than sales in the other; or 
(2): “other differences in circumstances of sale" which in- 
clude. "differences in terms of sale, credit terms, 
and advertising and selling costs." (S. Rep. No. 
1619, 85th Cong., 2d Sess. 7 (1958); H.R. Rep. No. 
1261, 85th Cong., Ist Sess. 7 (1957)); or 


(3) the fact that similar and not identical products are 
being compared. 


If in the course of the investigation by the Secretary of the 
Treasury, but before a final determination on the question of dumping 
is made, the Secretary “has reason to believe or suspect" that sales are 
being made at less than fair value, he is required to publish a Notice to 
that effect in the Federal Register and, pending a final determination, to 
order the appropriate Customs officials to withhold appraisement reports 
on all entries of the product originating from the foreign Coane involved. 
Sec. 201(b). As indicated heretofore, such a Notice, dated June 12, 
1959, was issued with respect to Norwegian cement, and similar Notices 
have been issued with respect to cement imported from Israel, Sweden, 
West Germany and Belgium. 

The term "4ppraisement" has a distinct connotation in the 
customs laws and in their administration. When a product is brought 
into this country it must be formally entered. The entry papers; includ - 


ing the invoices, are referred to the appraiser at the port of entry who 


computes the amount of regular duties, if any, applicable under the 


Tariff Act of 1930, as amended. The appraiser submits his appraise- 


ment report to the collector who then assesses duties on the product 
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involved, and the importation is completed by posting a notice of liquidation 
on the bulletin board of.the customs house, 

Thus the provision in the Act which requires appraisement 
reports to be withheld upon publication of a Notice of the Secretary's 
“reason to believe or suspect" that dumping exists results in a suspension 
of final liquidation. The consignee or importer of the product involved 
may obtain possession by posting a bond with the collector in the amount 


of the declared value of the product to cover any special dumping duties 


which may subsequently be assessed, 19 C.F.R. § 14.10 (Supp. 1959). 


But the assessment of a special dumping duty remains a possibility since, 
if dumping is finally found to exist, the special dumping duty is assessed 
against all entries as to which appraisement has been withheld. Congress 
thus ensured that imports made in the course of dumping investigations 
would not escape the remedy afforded by the Act. 

If the Secretary makes a final determination that dumping 
exists, another proceeding must be had before dumping duties are assessed. 
The Secretary is required to publish such determination in the Federal 
Register and to refer the case to the Tariff Cammission for an investi- 
gation of whether an industry in the United States "is being or is likely 
to be injured, or is prevented from being established," by reason of the 
dumping of the involved product. 

The Tariff Commission must complete its investigation and 
make its final determination on the issue of injury within three months 
and: publish its determination in the Federal Register. Sec. 201(d). Only 
if the Tariff Commission finds injury are special dumping duties there- 
after assessed against all entries with respect to which appraisement 
reports have not been filed and all future entires so long as sales continue 


to be made at less than fair value. Sec. 202(a). 
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u a a eee 
e Customs Court Under Section ) 
ofthe TariitAct of 1930, 
In their action brought in the District Court, appellants in 
effect requested the Court to order the Secretary of the Teeasury to obey 
the clear mandate of Section 202(b) of the Antidumping Act of 1921 which, 
if obeyed, would require the Secretary to find that Norwegian cement is being 
dumped in the United States, and would also prevent the Secretary from reaching 
an illegal determination of no dumping with respect to cement eae from 
Sweden, Israel, West Germany and Belgium. 
In view of the memoranda which have been filed below as well 
as in this ee it is possible for appellants to anticipate the arguments 
which will be made by appellees and intervenor-appellee in support of their 


contentions that only the Customs Court has jurisdiction over appellants’ cause 


of action. In general, that argument is premised on the following: 
1, Section 210 of the Antidumping Act, enacted 
in 1921, provides in effect that the Customs Court 
has the same powers with respect to appeals and pro- 
tests in dumping cases as in the case of appeals and 
protests relating to customs duties under existing law. 


2. The only relevant "existing law" in exist- 
ence as of the time of the enactment of the Anti- | 
dumping Act were the sections of the Tariff Act of 
1913 which are now sections 514 and 515 of the Tariff 
Act of 1930. 


3. However, section 516(b) of the Tariff Act was 
passed the following year, and appellees contend that 
the provisions thereof automatically were included in 
the "existing law'' referred to in section 210 of the 
Antidumping Act. 


*/ Memoranda were filed in this Court by all parties in connection with appellants’ 
motions for injunction pending appeal and for an expedited hearing. Those memo- 
randa discussed, among other things, the question of juriediction presented by 

this appeal. 
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In other words, it is the position of appellees that appellants 
have a right under section 516(b) to appeal the Secretary's illegal deter- 
mination of no dumping to the Customs Court. Efforts are made to buttress 
that contention by sweeping references to language in opinions involving 


fact situations entirely different from those involved here. 


1. . Section SIG) of the Tariff Act of 1930 by 
ts Terms Does Not Give e s the 
a to Appeal to the Customs Court in 
Ss Case, 


The lack of isttent of Congress to provide in section 516(b) for 
an appeal to the Customs Court in a case such as the instant one is 
further demonstrated by the language of the statute itself. 

Section 516(b) was added in 1922 to the Tariff Act of 1913, and 
later was reenacted into the Tariff Act of 1930. Prior to the passage of 
section 516{b), American manufacturers had no right of appeal whatever 
to the Customs Court. Traditionally, only the importer (or other person 
required to pay import duties) had such a right, and then only from a deci- 
sion of the Collector of Customs under Title 19 U.S.C. § § 1514 and 


1515, now sections 514 and 515 of the Tariff Act of 1930. See Cotonificio 


Bustese, S.A. v. Morgenthau, 74 U.S.App.D.C. 13, 121 F.2d 884 (1941). 
It certainly must be conceded at least that, immediately prior 
to the passage of section 516(b) in 1922,. American manufacturers had no 
right whatsoever to appeal to the Customs Court with respect to matters 
arising under the Antidumping Act. Importers, however, were given the 
‘right of appeal under sections 514 and 515 of the Tariff Act of 1913. 
If section 516(b) were designedto give to American manufacturers the same 
right of appeal which importers already had under sections 514 and 515, 


one would have supposed that the language of section 516(b) would bear 
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at least some similarity to the language of section 514. ‘But the language 
of the two statutes is entirely different. 

Section 514, together with section 515, provides for appeals 
from decisions of the Collector "as to the rate and amount of duties charge- 
able, and as to all exactions. of whatever character (within the jurisdiction 
of the Secretary of the Treasury)..." There can be no doubt that this 
sweeping language includes within its scope any antitunbiig duties which 
may be assessed by the Secretary of the Treasury. 

On the other hand, section 516(b), as will be shown in detail 
later, contains no such sweeping language, but specifically limits the 
American manufacturer to appeals which relate to the "classification" of an 
imported product and the "rate of duty"* on such product, 

When section 516(b) was passed American manufacturers were 
given a limited right of appeal to the Customs Court. The statute providing 


for this extraordinary and novel remedy clearly should be strictly inter- 


preted. Thus, as stated by that Court in The Cronite Co., Inc. v. United 


States, 150 F. Supp. 754 (Cust. Ct. 1957): 

"Section 516. . . was a distinct innovation | 

in customs administration and judicial procedure. 

By section 516(b), Congress set up an extraordinary 

remedy whereby a manufacturer. . . could) 

initiate proceedings designed to increase the amount 

of tax or duty imposed upon certain imported merchandise." 

(150 F. Supp. at 759). 

Section 516(b) allows an American manufacturer to appeal to 
the Customs Court from an adverse decision of the Secretary of the 
Treasury as to the "classification" of an imported product or as to 
the "rate of duty" imposed on an imported product. A step-by-step dis- 


cussion of the procedures which must be followed under section 516(b) 


will reveal not only that appellants have no right of appeal under that 
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statute, but also the complete inapplicability of those procedures to the 
situation involved in this case. In-essence, these procedures are as 
follows: 


1. If an American manufacturer believes that 
the “proper rate of duty" is not being assessed on 
imported merchandise, he may file a complaint with 
the Secretary of the Treasury. 


2. The complaint will set forth a description 
of the merchandise, the "classification," and the "rate 
or rates of duty he believes proper," and the reasons 
for his belief. 


3. If the Secretary agrees with the American manu- 
facturer, he will notify the collectors as to the proper rate 
of duty, and such rate of duty shall be assessed after a 
specified time has elapsed. 


4, If the Secretary decides that "the classification 
and rate of duty are correct," he shall so inform the 
American manufacturer. 


5. The American manufacturer then may file, 
within thirty days, notice that he desires to "protest 
the classification of, or rate of duty assessed upon, 
the merchandise," 


6. The Secretary then publishes his decision. 


7. The American mamufacturer then must await 
liquidation of imports on such merchandise, after which 
he may protest to the appropriate collector “the classi- 
fication of, or rate of duty imposed upon such merchandise..." 


8. After making such protest, the American manu- 
facturer then may bring an action in the Customs Court 
seeking an order requiring that the "classification" of 
the merchandise be corrected, or that the proper “rate 
of duty” be assessed. 


In the meantime, while the case is pending before the Customs 


Court, the merchandise will contime to enter the United States under 

the “classification” or "rate of duty" determined by the Secretary to 

be correct.. If the American manufacturer prevails in the Customs 

Court, only after a decision of that Court has been issued will the "classi- 


fication” be corrected, or the proper “rate of duty" be assessed. 
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As is clearly shown by the procedures set forth above, section 
516(b) provides a remedy whereby an American manufacturer can appeal 
to the Customs Court if he believes that'a "rate of duty" being assessed 
on an imported product is lower than it should be. That those procedures 
cannot be applied to the instant case is revealed at the out set by the first 


procedural step set forth above. This is because the appellants cannot now 


state any belief as to whether or not a proper “rate of duty" is being assessed 
on cement, Nor can they now state the "rate or rates of duty [they believe] 
proper." | 


Moreover, even if the Secretary were to determine that dumping 
of cement existed, an antidumping duty would not cet cacatically be assessed. 
In fact such a duty might never be assessed because, after any deter- 
mination of dumping, the case must then be referred to the Tariff Com- 
mission for a finding as to whether American manufacturers are being or 
are likely to be injured by such dumping. If no injury is found, then no 
special dumping duties will be assessed. Accordingly, appellants are in 
no position to say now that the present "rate of duty" is not the "proper 
rate of duty." If no injury is found, the present rate is not the proper rate. 
Any challenge now to the "rate of duty" would be premature. But unless 
the Secretary is required to obey the clear.. mandate of the statute, the 
case will never be reférredto the Tariff Commission for its determination 
of the question of injury. | 

And, if appellees have any lingering doubts as to the inapplica- 
bility to this case of the procedures provided in section 516(b), those 
doubts must be dispelled upon a study of the additional procedures pro- 


vided in section 516(c) of the Tariff Act of 1930. That section, among 


other things, requires the Collector to transmit “the entry and all - 
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papers and exhibits accompanying or connected therewith to the United 


States Customs Court for due assignment and determination of the. .. 


roper. . . rate of duty.” (Emphasis added). 
proper rate of duty 


Just as these appellants are unable to say now that the rate of 
duty is not proper, so too would the Customs Court be unable to determine 
the proper rate of duty. That determination cannot be made by the Customs 
Court, or by anyone else, until the Tariff Commission has made a finding 
of injury; however, such finding will never be made unless appellees are 


required to make a determination of dumping. 


2. Section 516(b) is Inapplicable Because a 

It has been shown in the preceding section that section 516(b) 
by its own terms does not give appellants the right to challenge in the Customs 
Court anillegal. finding by the Secretary of the Treasury that there is no 
dumping of cement in the United States. In making this contention, it was 
assumed for purposes of argument that a proceeding involving special 
dumping duties was a proceeding concerned with a "rate of duty."" How- 
ever, it is clear that a special dumping duty is not a “rate of duty" as that 
term is used in the various customs statutes. 

That the term "rate of duty" refers to the regular duty assessed 
pursuant to the provisions of the Tariff Act of 1930 is evidenced by the 
opening section of that Act: 

“Except as otherwise specifically provided for 
in this chapter, there shall be levied . . . upon all arti- 


cles when imported from any foreign country into the 
United States .. . the rates of om which are prescribed 


by the schedules and paragraphs of the dutiable list. . ." 
19 U.S.C.. § 1001. (Emphasis added). 
It is further evidenced by pertinent language of the Antidumping 


Act which states: 
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“In the case of all imported merchandise, whether 
dutiable or free of duty, of a class or kind as to which 
the Secretary of the Treasury has made public a finding 
as provided for in section 160 of this title, entered, or 
withdrawn from warehouse, for consumption. . . 
if the purchase price or the exporter's sales price is 
less than the foreign market value. . . theré shall be 
levied, collected, and paid, in addition to any other 
duties imposed thereon by law, a special dumping duty 
in an amount equal to such difference, (19 U. sg Cc. § 161). 


As a matter of fact, the special dumping duty is similar in 
character to the additional "duty" assessed for failure to mark imported 
goods which was involved in this Court's decision in Cotonificio Bustese, S.A. 
v. Morgenthau, 74 App.D.C. 13, 121 F.2d 884 (1941). ‘There, this 
Court reliéd heavily on the case of Helwig v. United States, 188 U.S. 605 
(1903), in holding that the additional exaction for failure to mark was 
not a "duty" but was a “penalty. This Court pointed out that in the 


Helwig case: 
". . . the imposition was in terms of 'duty,' tadditfonal duty, ' 
‘further sum ,' not of 'fine,' 'penalty,' or ‘forfeiture. ' 
The name by which the exaction was called was held not 
conclusive. A penalty, like a rose, by any other name, 
smells just as sweet--or sour. Penal effect was the con- 
trolling factor." (74 App.D.C. at 17). | 
By the same token, the "special dumping duty"! which is 
“levied, collected, and paid, in addition to any other duties imposed" is 
penal in nature. It is a penalty imposed on importers who import pro- 
ducts into this country at prices less than their fairvalue, and in violation 
* 
of the Antidumping Act.” Section 516(b) is: not concerned with the im- 


position of such special penalties, and clearly is not applicable to an 


action brought by an American manufacturer under the Antidumping 


Act. 


*/ See statement in the Report of the House Committee on Ways and 
Means referred to at page 7, supra, which indicates clearly the penal 
nature of the special dumping duties. 
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3. Section 516(b) is Inapplicable Because It 
Was Not a Part of Ee "Existing Law" 
When the Antidumping Act Was Enacted 

Still another basis for the contention of these appellants that 
they have no right' of appeal to the Customs Court under section 516(b) 
is the fact that no such right is given to American manufacturers under 
Section 210 of the Antidumping Act. 

The Attidumping Act was originally enacted in 1921. Provi- 
sions relating to the method of review of determinations under that Act 
were confined to section 210 (19 U.S.C. § 169) which provided as 
follows: 

“For the purposes of sections 160-171 of this 

title, the determination of the appraiser or person 

acting as appraiser as to the foreign market 

value or the constructed value, as the case may be, 

the purchase price, and the exporter's sales price, 

and the action of the collector in assessing special 

dumping duty, shall have the same force and effect 

and be subject to the same right of appeal and 

protest, under the same conditions and subject to 

the same limitations; the United States Customs 

Court, and the Court of Customs and Patent Appeals 

shall have the same jurisdiction, powers, and duties 

in connection with such appeals and protests as in the 

case of appeals and protests relating to customs duties 

under existing law." (Emphasis added). 

Particular attention is called to the words "under existing 
law." The only “existing law" as of the time of the passage of the 
Antidumping Act were the sections in the Tariff Act of 1913 which are 
now.sections 514 and 515 of the Tariff Act of 1930. 

Section 3 of the Tariff Act of 1913 set out in considerable 

‘detail provisions relating to the administration of customs laws and 


collection of duties, The appeal provisions permitted only appeals 


by importers (or other persons required to pay import duties).from 


decisions of appraising officers, general appraisers and collectors 
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relating to appraisement and appraisement reports. Thus paragraph M 
inserted into the customs laws by Section 3 of the Tariff Act of 1913 pro- 


vided that: 


", . . if the importer, owner, agent, or consignee 
of such merchandise shall deem the appraisement 
ereot too high, . . . hemay. . . appeal for re- 


appraisement. . . ." 38 Stat. 186 (1913). (Emphasis 
added). 


Similarly, paragraph N enacted in Section 3 of the 1913 Tariff Act 
stated that: | 


“The decision of the collector as to the rate and amount 
of duties chargeable upon imported merchandise, or 
upon merchandise upon which duties shall have been 
assessed, including all dutiable costs and charges, 

and as to all fees and exactions of whatever character 
(excepting duties on tonnage), shall be final and con- 
clusive against all persons interested therein, unless 


the owner, importer, consignee, or agent of such 
merchandise, or the person paying such fees, charges, 
‘and exactions other than duties, SEatr wie ete ae 
protest or protests in writing with the collector. . . ." 
38 Stat. 187 (1913). (Emphasis added). | 


The provisions of Section 3 of the Tariff Act of 1913 relating to the 
further processing of a protest to the Board of General Appraisers all 
related back to this quoted language and in no respect enlarged protests 
beyond those lodged by importers. 38 Stat. 187 et seq. (1913). 

It is perfectly clear that as the law "existed" in 1921,when 
the Antidumping Act was enacted, the right of appeal from decisions 
of the Collector was vested only in the “importer, ecnelanens or agent" 
thereof, and not in domestic manufacturers. Thus, a domestic manu- 
facturer was not given the right to appeal to the Customs Court by 
section 210 of the Antidumping Act. And there has been no amendment 
to said Act or any other Act which gives the right. 

Appellees, in memoranda filed earlier in this case, assert 


that the phrase “existing law" as used in section 210 of the Antidumping 
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Act is not limited to the law adopted by Congress as of the date of the 
passage of the Antidumping Act but includes "the law as from time to time 


existing," citing United-States v. Manahan Chemical Co., Inc., 23 C.C.P.A. 


(Customs) 332 (1936). In other words, it apparently is contended that 


every new “law"t concerned with “appeals and protests relating to customs 
duties," enacted after passage of the Antidumping Act automatically must 
be written into section 210 of the Antidumping Act regardless of the scope 
and purpose of such new law. 

Appellants do not believe that the Manahan case permits any 
such result. The Manahan case involved an appeal by the Government to 
the United States Court of Customs and Patent Appeals from a judgment 
of the United States Customs Court, Third Division, in a reappraisement 
proceeding in favor of the Manahan Chemical Co., an importer. The 
importer moved to dismiss the appeal on the ground that section 210 of 
the Antidumping Act provided that appeals could be taken only under "exist - 
ing law,"t and that, at the time the Act was passed, the decision of the 
Board of General Appraisers (later a division of the Customs Court) was 
final, and not subject to review. 

As noted heretofore, as of the time the Antidumping Act was 
enacted, importers were given certain rights of protest and appeal by 
sections of the Tariff Act of 1913 which are now sections 514 and 515 of 
the Tariff Act of 1930. By the time the Manahan case arose, section 514 
had been amended so as to enlarge the right of appeal by importers to 
include a further appeal to the United States Court of Customs and Patent 
Appeals. Unquestionably those later and supplementary provisions 
applied to the importer in the Manahan case. Appellants do not contend 
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that later amendments to section 514 would not affect the rights of appeal 
granted importers under that section, 

Section 516(b), however, had nothing to do with the right of 
importers to appeal. It was not an amendment to section 514. Section 
516(b) was a new statutory enactment which gave American manufacturers 
a limited right of appeal under the customs laws. .The Cronite Co., Inc. v. 
United States, supra. There is nothing in that section, nor in its legis 
lative history, which even suggests that the extraordinary remedy pro- 
vided therein should automatically be incorporated into the provisions 
of section 210 of the Antidumping Act. | 

Appellants' contention that the words Nexisting law" in section 
210 of the Antidumping Act do not relate to section 51 6(b) of the Tariff 
Act of 1930 is further supported by the opinion of Judge Parker in 
Cottman Co. v. Dailey, 94 F.2d 85 (4th Cir, 1938). This was an action 
brought by an importer to enjoin the Collector of Customs from assessing 
antidumping duties on an imported product. Judge Parker pointed out that 
the litigation was "conducted pursuant to section 210 of the Antidumping 
Act of 1921," He stated that the Antidumping Act provided 

“the same right of appeal and protest to the Customs 

Court and the Court of Customs and Patent Appeals as 


is provided with respect to appeals and protests re- 
lating to customs duties under existing law, s Be ; 


It goes without saying that section 516(b) of the Tariff Act of 


1930 was in effect as of the time of Judge Parker's opinion in 1938, 
Judge Parker's omission of section 516(b) from the list of statutes 
included in the "existing law" is a clear indication that section 516(b) 


‘was not and is not included within the scope of the words “existing 
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law" as used in section 210 of the Antidumping Act. 


4. Section 516(b) Affords an Ineffectual 
emedy Inconsistent e adum ping 
ct. 


Thus far we have ignored the nature of the relief afforded by 
section 516(b). It is clear, however, from the provisions of that section 
that the inconsistency between the relief that can be granted by the Customs 
Court and the procedures enacted by Congress in the Antidumping Act 
affords another basis for concluding that the District Court erred in 
relegating appellants to the Customs Court. 

As mentioned above, under the scheme of the Antidumping 
Act, Congress has insured that imports entered during the course of 
dumping investigations by the Treasury Department and the Tariff Com- 
Mission shall not escape a special dumping duty if those investigations 
result in a finding of dumping plus injury. Should such determinations 
be made, special dumping duties will be assessed upon all entries on 
which final duties have been withheld. This retroactive relief intended 
by Congress to be available under the Antidumping Act is wholly beyond 
the authority of the Customs Court. 

Moreover, an examination of section 516(b) makes it perfectly 
clear that the relief available in the Customs Court is only prospective, 
(See Appendix). 

As appears from the record in this case, some 113,000 barrels 
of Norwegian cement were imported at Bridgeport, Connecticut, following 
the appellees' notice ordering the withholding of appraisement on entries 


of Norwegian cement,. Congress intended that, in the event of a final finding 
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of dumping, resulting dumping duties shall be assessed against those imports, 
There is no possibility whatever of securing this result in the Customs 


Court, 


Ill. Legislative History of the Antidumpin 
Act, as Amended, Shows that American 
Manufacturers Cannot Appeal to the Customs 
- Court er ct. 


We do not consider it necessary to refer to the legislative history 
of the Antidumping Act in view of the lack of ambiguity is the pertinent 
provisions of that Act and the Tariff Act of 1930. However, certain 
portions of the legislative history are pertinent because the position on 
the right of American manufacturers to appeal taken by the Treasury 
Department sponsors of certain proposed amendments to the Antidumping 
Act were in direct conflict with the position taken by the appellees in 
this case. | 

In 1957, the Antidumping Act and proposed amendments thereto 
were the subject of fairly extensive hearings conducted by the Committee 
on Ways and Means of the House of Representatives. The principal witness 
for the Department of the Treasury, and indeed for the United States 
Government, was the Hon. David W. Kendall, Assistant Secretary of the 
Treasury, who was accompanied by James P,. Hendrick, Assistant to the 
Secretary of the Treasury, Theodore B. Audett, Assistant Deputy Com- 
missioner, Bureau of Customs,: and R. M. Marra, Liaison Officer, 
Bureau of Customs. 


After reading the testimony of Mr. Kendall, and also the com- 


ments of Cammittee members, no one could have any doubt that they at 


least are convinced that the statutes do not permit American manufacturers 
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to appeal to the Customs. Court from a finding of nodumping by the 
Secretary of the Treasury. 

During the course of the hearings, Mr. Eberharter, Congress- 
man from Pennsylvania, asked Mr. Kendall whether or not the provisions 
of the Administrative Procedures Act of 1946 were applicable to pro- 
ceedings brought under the Antidumping Act. After receiving a negative 
response, Mr. Eberharter stated: 

"In other words, the decision by the Treasury as 

_to sales at less than fair value and by the Tariff 

Commission with respect to injury are entirely 

up to these agencies ef the Government, and there 

is no right of appeal? 

"MR. KENDALL. That.is correct. 

"MR. EBERHARTER. No right of appeal to the 

courts, no right of appeal to an appeal board and 

redress after the executive agency finds that 

there is dumping; is that correct? 

"MR. KENDALL. Yes. . ." (Hearings on H.R. 6006, 

6007, and 5210 Before the Committee on Ways and 

Means, House of Representatives, 85th Cong., lst 

Sess. 45 (1957). 

Later on, Mr. Kendall was being questioned by Congressman 
Curtis of Missouri. The pertinent questions and answers follow: 

"MR. CURTIS. It is my understanding that there 

is an appeal when the decision is against the importer 

‘and an antidumping duty is imposed upon an import, 
but there is no appeal when the decision is against the 


domestic producer. 


"MR. KENDALL. There is no appeal either way. 
None is provided for. 


“MR. CURTIS. Let us stopthere. I thought there was 
an appeal fram this one factor--the amount of anti- 
dumping duty imposed. 


"MR. KENDALL. On duties only. 


"MR. CURTIS. Well, you see, if you impose the 
duty, that is a decision against the importer. And of 
course how much that amounts to opens up this whole 
question of whether there has been injury, and the 
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question of what the fair value is, and so forth. 
So that amounts to an appeal, I submit. 
"MR. KENDALL. It does not necessarily, And I 
think--that is what I was getting at--that I may 
have been guilty in not understanding the ques- 
tions this morning and perhaps giving an answer 
which was not entirely responsive to the question 
as asked. 
"There is a review of the duty, but there is 
not a broad review. And you are correct in your 
statement that there is no appeal as far as the: 
domestic fellow is concerned, and that there is 
an appeal insofar as the duty is concerned for | 
the importer, But that is as far as his appeal’ 
goes. It does not open up the whole thing."(Id. at 87) 
Although the Secretary of the Treaqury and the Commissioner 
of the Bureau of Customs are the named parties to the instant action, 
the fact of the matter is that the individuals whose positions actually are 
represented by the attorneys for appellees in this case are the very 
individuals who appeared before the House Ways and Means Committee, 
and who categorically advised that Committee that American manufacturers 
have no right of appeal to the Customs Court from an adverse finding with 
respect to dumping. This advice was given by the Treasury as recently 
as 1957 in response to Congress’ request to Treasury for a study and 
recommendations as to improvements in the administration of the Anti- 
*/ 
dumping Act. No statutes have been enacted, nor have there been 
any court decisions, which have changed the law in this respect. 
If the position of the attorneys for appellees in this case is 
to be sustained, surely they are under a heavy burden to satisfy this Court 
that their position is correct, and that the position of their principals 


taken under oath before a Committee of Congress is incorrect. The 


fact is that, as demonstrated by their inability to deal with this point 


below, they are unable to explain this inconsistency for the reason that there 


*/ Customs Simplification Act of 1956, 70 Stat. 955. 
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is authority neither by statute nor by court decision which supports their 
position. 
Iv Apps llants' Position That the District 
Court gs Jurisdiction 1s 5u rte 
Authoritative Decisions 
Appellants' position that the District Court, rather than the 

Customs Court, has jurisdiction over this action is supported not only 
by the pertinent statutes and the legislative history, but also by unassail- 


able authority, including a recent decision of this Court, Talbot v, Atlantic 


Steel Company, decided February 4, 1960, 


The issue in the Talbot case was whether the Tariff Commission 
#] 
was required by Section 7 of the Trade Agreements Extension Act of 1951, 


upon application of American manufacturers, to make an investigation 
that barbed wire was being imported into the United States in such increased 
quantities as to cause or threaten serious injury to domestic producers, 
Under the statutory procedure, if an investigation is made which is 
followed by a finding of threatened injury, the President is authorized, 

in his discretion, to raise the rate of duty or establish import quotas on 
the product under investigation, Thus, the challenged procedure under 
that Act which was involved there is somewhat analogous to the procedur?2 
under the Antidumping Act which is involved in the instant case. Under 
the latter Act, the Secretary conducts an investigation after a complaint 
of dumping, and, if he determines that dumping exists, refers the case 
to the Tariff Commission which, in turn, investigates to determine 
whether there has been or is likely to be injury. If the Commission finds 
injury or likelihood of injury, dumping duties are then assessed on the 

*/ This section is a part of the Tariff Act of 1930 which includes Section 
316(b} mentioned above. The Antidumping Act is independent legislation 


‘separate and distinct from the Tariff Act of 1913, the Tariff Act of 1922 
and the Tariff Act of 1930. 


product under investigation. 

Despite the clear language of Section 7 requiring the requested 
investigation, the Tariff Commission, in the Talbot case, refused to do 
so on the ground that there had been established by Congress "an historic 
policy . . . to admit barbed wire free of import restrictions for the special 
and particular purpose of benefitting the American farmer. “ Following 


this refusal, the American manufacturer brought an action against the 


Commissioners in the District Court to require them to grant the appli- 


cation and to proceed with the investigation. The District Court took 
jurisdiction, and its action was affirmed unanimously by this Court. 

In our view, the Talbot case is indistinguishable from the 
instant case on the jurisdictional question, and clearly supports appellants' 


contention that the District Court has jurisdiction, In that case,.as here, 


an administrative agency refused to obey the clear mandate of an Act of 
Congress governing the importation of foreign products. | There, just as 


here, an American manufacturer sought equitable relief in the United 
*/ | 
States District Court for the District of Columbia, The District 


Court ordered the Tariff Cammission to proceed with the investigation. 
This Court affirmed, stating: 


“We hold, as did the District Court, that Section 
7 made it the plain, legal, ministerial duty of | 

the Tariff Commission, on the application of the 
interested Atlantic Steel Company, to conduct an 
investigation as to whether the escape clause 
should be invoked with respect to barbed wire, In 
our view, no agency has a relationship with Con- 
gress which entitles it to disobey a statutory man- 
date, After the investigation, the Commission is 
of course free to reach the conclusion it thinks 

is required by the facts disclosed." (Ad. Op. » , 
pp. 10-11). 


*/ In its brief to this Court in the Talbot case, the Government expressly 

noted that the Atlantic Steel Campany had "invoked the jurisdiction of the 

District Court under 28 U.S.C. 1337 and 2201, as well as under the 
'general equitable powers' of the court." (Br. >» Pe 1). 
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When it is claimed by domestic manufacturers that Treasury has 
failed to carry out its "plain, legal, ministerial duty" under the Anti- 
dumping Act, this Court has the same jurisdiction to review such action 
as it had in the Talbot case to review a similar challenge to the failure of 
the Tariff Commission to carry out its “plain, legal, ministerial duty" 
under Section 7 of the Trade Agreements Extension Act of 1951. 

Similarly, under the Antidumping Act, after Treasury and the 
Tariff Commission (which is responsible for determining the question of 
injury) have completed their investigation they are "free to reach the 
conclusion" they think “is required by the facts disclosed."* In the present 
case, as in the Talbot case, appellants are not protesting against the 
tate of duty being assessed against the imported product but against the 
procedures being. followed which, if the “statutory mandate" were satis- 
fied, might lead to the assessment of dumping duties. 

In Cotonificio Bustese, S. A. v. Morgenthau, 74 App.D.C,. 13, 
121 F.2d 884 (1941), appellant, an importer, had filed an action in the 
District Court seeking an order directing the Secretary of the Treasury 
to reconsider a petition for remission or mitigation of a customs exaction 
which had been assessed for failure to properly mark imported goods, 

The principal question involved was whether or not the exaction 


was a duty or a penalty, If it were a duty, the Secretary had no power 


to remit; however, if it were a penalty, the Secretary did have such power, 


After considering the question at some length, the Court held that the 
exaction was a penalty, and, accordingly, the Secretary had power to remit 
such exaction. This Court also held that the question did not present a 
matter which lay within the discretion of the Secretary, and that mandamus 


was the proper remedy, 
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Judge Rutledge wrote the opinion, He believed that the importer 
had an adequate remedy under section 514 to go to the Customs Court; 
however, since the appellee had waived this argument, pe Rutledge ruled 
that it was proper to seek mandamus in the District Court, 

However, the other two judges disagreed with) Judge Rutledge. 


In their view, the importer did not have a remedy in the’ Customs Court. 


The basis for that view was that ‘the statute authorized remission of a 


penalty only by the Secretary, whereas jurisdiction of the Customs Court 
was confined to a review of the decisions of the collector. Accordingly, 
it was their position that the refusal of the Secretary to entertain the 
motion was not subject to challenge except in a proceeding inthe District 
Court. 

Appellants submit that the Cotonificio case, is, is indistin- 
guishable from the instant case on the issue of jurisdiction. There, as 
here, the Secretary of the Treasury refused to abide by the clear mandate 
of the statute. The District Court took jurisdiction over the action, and 
a majority of this Court were of the view, not only that the District 
Court had jurisdiction, but that its jurisdiction was exclusive, 

All of the arguments made below by appellees that this Court 
does not have jurisdiction over this action are equally applicable to the 
Talbot and Cotonificio cases, and yet the District Court took jurisdiction 
in both of those cases, 

Attention is also called to Cottman v. Dailey, 94 F.2d 85 (4th 
Cir. 1958), which involved an action brought by an import er in the United 
States District Court for the District of Maryland to enidin the Collector 


of Customs from liquidating an entry at the port of Baltimore of certain 
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phosphate rock, and assessing thereon a special dumping duty under the 
Antidumping Act. As noted heretofore, there is no question but that an 
importer was given the right by section 210 of the Antidumping Act to 
appeal in the Customs Court from an adverse ruling of the Collector 
relating to the assessment of dumping duties, Accordingly, the United 
States Court of Appeals for the Fourth Circuit held in the Cottman case 
that the Customs Court and not the District Court had jurisdiction of the 
importer's appeal from the Collector's action. 

Of significance to the question here presented, however, is the 
statement by Judge Parker: 

“We do not mean to say that cases may not arise 

where a District Court may properly enjoin acts 

by the Secretary of the Treasury or his assistants, 

when they are threatening action beyond the scope 

of their authority which because of extraordinary and 

exceptional circumstances may result in irreparable 

injury to a complainant." (94 F.2d at 89). 

Thus, Judge Parker recognized in 1938, long after Section 
516 of the Tariff Act of 1922 had been enacted, that the District Court 
has jurisdiction and may properly enjoin acts by the Secretary of the 
Treasury or his assistants when a domestic manufacturer is faced with 


threatened "action beyond the scope of their authority which. . . may 


result in irreparable injury. . .. This is precisely the situation 


presented by the instant case in that appellants, who are domestic producers 


of cement, alleged in their complaint that the Secretary and his assistants 
have exceeded the scope of their authority in interpreting and applying 
Section 202 (b)(1) of the Antidumping Act, and that this threatened con- 
tinued action will result in irreparable injury to appellants. 

The validity of this conclusion becomes clear upon an examination 
of the provisions of section 210 of the Antidumping Act. On its face 
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section 210 does not apply to the present case. The right to review by 
the Customs Court is limited by section 210 "to the determination of the 
appraiser or person acting as appraiser as to the foreign market value 
- . . [and] the purchase price." : 

Section 210 further applies to "the action of the collector in 
assessing special dumping duty". Since the collector has assessed no 
special dumping duty it is again clear that section 210 could not be 
invoked in this case. | 

Moreover, section 210 applies to "the United States Customs 
Court, and the Court of Customs and Patent Appeals [who] shall have the 
same jurisdiction, powers, and duties in connection with such appeals 
and protests. . . ."* The foregoing observations are equally applicable 
here, since this language expressly relates to “such" appeals and pro- 
tests -- namely appeals and protests of the appraiser's determinations 
and the collector's assessments, This language clearly confers no juris- 
diction on the Customs Court or its appellate court that is independent 


of questions raised by "such" appeals and protests which, as above- 


noted, cannot be made by appellants. 


V. Authorities Relied Upon by Appellees 


The authorities which appellees have relied upon in the District 
Court, and in this Court, do not support their contention that appellants 
have a right to appeal to the Customs Court under Section 516(b) of 
the Tariff Act of 1930. None of those authorities relates to the appeal 
of an American manufacturer under the Antidumping Act, They relate 


either to importers appealing under that Act or under section 514 of 


the Tariff Act of 1930, or to American mamufacturers appealing under 
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section 516(b) with respect to a "rate of duty" or the "classification" of an 


imported product. 


One of the principal cases relied upon by appellees is Horton 
v. Humphrey, 146 F. Supp, 819 (D. D.C. 1956), aff'd 352 U.S. 921 (1956). 
However, the plaintiffs in the Horton case were not American manufacturers, 
but were. importers who sought to have the Secretary of Treasury enjoined 
from assessing dumping duties on cast iron soil pipe being imported into 
the United States. The three-judge court (the constitutionality of the Act was 
challenged) held that the actions of the Secretary of the Treasury and the 
Tariff Commission could be reviewed by the Customs Court under the 
“statutory plan.'"* Appellants, as stated before, do not contend that im- 
porters have no right of appeal to the Customs Court under the Antidumping 
Act, but do contend that such right has not been granted to American manu- 
facturers. 

That case is further to be distinguished from the instant case 
in that it had progressed beyond the determination of dumping to the stage 
where the Tariff Commission had found injury with the result that special 
dumping duties were being assessed against the complaining importer. 
Here, of course, no duties are about to be assessed, appellees having un- 
lawfully determined that there has been no dumping. It is that unlawful 
act which is here being challenged. 


Appellees also rely upon the decisions of this Court in Morgan- 


town Glassware Guild, Inc. v. Humphrey, 98 U.S.App.D.C. 375, 236 F.2d 


670 (1956); Eastern States Petroleum Corporation v. Rogers, decided 
May 12, 1960; Boston Wool Trade Ass'n v. Snyder, 82 App.D.C. 
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144, 161 F.2d 648 (1947); and Calf Leather Tanners' Ass'n v, Morgenthau, 


65 App.D.C. 93, 80 F.2d 536 (1935). 

The Morgantown case did involve the complaint of an American 
manufacturer; however, the issues related to the reduction of existing 
rates of duty on imported glassware which at the time wee in effect and 
applicable to all entries of the merchandise involved. The action clearly 
was one included within the scope of section 516{b) of the Tariff Act of 1930 
which, as stated heretofore, expressly provides for appeals to the Customs 
Court by American manufacturers who are dissatisfied with a decision 
of the Secretary of the Treasury as to the "rate of duty" assessed against 
an imported product of the same class or kind as the product they manu- 
facture. 

The Eastern States Petroleum case involved the efforts of an 
importer to challenge the "tax rate imposed upon petroleum imports." 

(Ad. Op., pp. 1-2). The importer did not dispute that the Customs 

Court had jurisdiction over the cause; rather it alleged that its "opportunity 
to secure recognition of its constitutional rights in the customs courts 

has become ‘so onerous, hazardous and speculative that it constitutes 

an inadequate remedy. . . which plaintiff may by-pass! to secure redress 
in a tribunal with statutory authority to enjoin administrative officials." 

(id. at p. 2). 

This Court affirmed the District Court's dismissal of the 
cause of action for lack of jurisdiction, pointing out that, under Title 28 
U.S.C. § 1583, the Customs Court had "exclusive jurisdiction to review 


on protest the decisions of any collector of customs. . boot (Id., at p. 3). 


(Emphasis in original). 
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It seems obvious that the Eastern States Petroleum case does 
not control the jurisdictional question involved in this case. There, as 
stated, an importer -- not an American manufacturer -- sought to invoke 
the jurisdiction of the District Court in a case involving the protest of a 
“rate of duty" imposed by the Collector of Customs. It is clear that an 
importer has suchia right under Title 28 U.S.C. § 1583. In this case, 
appellants neither are importers nor are they seeking to protest a-"rate 
of duty” imposed by the Collector of Customs. 

This Court also noted in the Eastern States Petroleum case that 
Title 28 U.S.C. § 1340 provides that ''The district courts shall have 
original jurisdiction of any civil action arising under any Act of Congress 
providing for. . . revenue from imports or tonnage except matters 
within the jurisdiction of the Customs Court." (Id., at pp. 3-4). 
‘(Emphasis in original). As stated before, the appellant in that case did 
not dispute the jurisdiction of the Customs Court, and, in view of the 
underscored exception, clearly was foreclosed by 28 U.S.C. §1340 fram 
invoking the jurisdiction of the District Court. 

In passing it should also be pointed out that the underscored 
exception contained in Title 28 U.S.C. § 1340 indicates that, unless those 
words are mere surplusage, there are some cases involving revenue 
from imports which are within the jurisdiction of the district courts. 


Those are the cases which do not fall within the scope of the various 


statutes discussed heretofore, i.e. , sections 514, 516 and 516(b) of the 


Tariff Act of 1930, and Title 28 U.S.C. § 1583. Such cases include the 


Talbot case, supra, the Cotonificio case, supra, as well as this case. 


The Boston Wool case, supra, likewise is inapposite. It. 


involved a civil action for injunction and for mandamus brought by an 
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importer against the Secretary of the Treasury. This Court. stated that it 


was "clear that the controversy concerns the duty to be imposed upon certain 
imports. As such, it is within the exclusive jurisdiction of the Court of 
Customs and Patent Appeals." (82 U.S.App.D.C. at 145). Cited for 

this statement, among other authorities, are sections 514 and 515 of the 
Tariff Act of 1930. | 

Calf Leather Tanners' Ass'n v. Morgenthau, supra, involved 
efforts by American manufacturers to correct the "classification" of 
certain leather goods which were being imported into the United States. 
Appellants there sought a writ of mandamus to compel the Secretary of 
the Treasury to rule that:such leather goods were dutiatiie at 30 percent 
under the Tariff Act. : 

This Court held that appellants had a eutcicient remedy under 
section 516(b) of the Tariff Act of 1930 which provided Ma complete 
administrative remedy for American manufacturers . -| . claiming to 
be injured through incorrect classification of, or imposition of duties 
upon, imported merchandise." (65 App.D.C. at 99). Gontinuing, the 
Court stated: : 

"This statute sets out in detail the procedure which 


is to be followed in obtaining information concerning 


the classification of, and the rate of duty upon, 
imported merchandise and the procedure to be 
followed in contesting such classification and rate. ue 
(Ibid). (Emphasis added). 


-35- 


CONCLUSION 


In view of the foregoing, it is submitted that the order of the 
District Court dismissing this action for lack of jurisdiction should be reversed, 
and this cause remanded for further proceedings in the Court below. 


Respectfully submitted, 


DONALD HISS 
JAMES C. McKAY 
DONALD E. CLAUDY 
701 Union Trust Building 
Washington, D.C. 


Attorneys for Appellants 


June 29, 1960 


APPENDIX 


Statutes Principally Involved In 
This Appeal 


19 U.S.C. §169, 42 Stat. 15, 
45 Stat. 1475, 72 Stat. 585 
‘For the purposes of sections 160-171 of this title, the deter- 
mination of the appraiser or person acting as appraiser, as to the foreign 
market value or the constructed value, as the case may be, the purchase 
price, and the exporter's sales price, and the action of) the collector in 
assessing special dumping duty, shall have the same force and effect and 
be subject to the same right of appeal and protest, under the same condi- 
tions and subject to the same limitations; the United States Customs Court, 
and the Court of Customs and Patent Appeals shall have! the same jurisdic- 
tion, powers and duties in connection with such appeals /and protests as 
in the case of appeals and protests relating to customs duties under exist- 
ing law." 


Sections 514, 515, 316th) and 516(c) of the. 
ari ct of 193 U. -G. 1514, 


Section 514: ''Except as provided in subdivision (b) of section 
1516 of this title (relating to protests by American manufacturers, pro- 
ducers, and wholesalers), all decisions of the collector, including the 
legality of all orders and findings entering into the same, as to the rate 
and amount of duties chargeable, and as to all exactions of whatever 
character (within the jurisdiction of the Secretary of the Treasury), and 
his decisions excluding any merchandise from entry or delivery, under 
any provision of the customs laws, and his liquidation or reliquidation 
of any entry, or refusal to pay any claim for drawback, or his refusal 
to reliquidate any entry for a clerical error discovered within one year 
after the date of entry, or within sixty days after liquidation or re- 
liquidation when such liquidation or reliquidation is made more than ten 
months after the date of entry, shall, upon the expiratidn of sixty days 
after the date of such liquidation, reliquidation, decision, or refusal, 
be final and conclusive upon all persons (including the United States and 
any officer thereof), unless the importer, consignee, or agent of the 
person paying such charge or exaction, or filing such claim for draw- 
back, or seeking such entry or delivery, shall, within sixty days after, 
but not before such liquidation, reliquidation, decision, or refusal, as 
the case may be, as well in cases of merchandise entered in bond as 
for consumption, file a protest in writing with the colle¢tor setting 
forth distinctly and specifically, and in respect to each Fatry, payment, 


claim, decision, or refusal, the reasons for the objection thereto. 

The reliquidation of an entry shall not open such entry so that a pro- 
test may be filed against the decision of the collector upon any question 
not involved in such reliquidation, " 


Section 515: ‘Upon the filing of such protest the collector 
shall within ninety days thereafter review his decision, and may modify 
the same in whole or in part and thereafter remit or refund any duties, 
charge, or exaction found to have been assessed or collected in excess, 
or pay any drawback found due, of which notice shall be given as in the 
case of the original liquidation, and against which protest may be filed 
within the same time and in the same manner and under the same condi- 
tions as against the original liquidation or decision. If the collector 
shall, upon such review, affirm his original decision, or if a protest 
shall be filed against his modification of any decision, and, in the case 
of merchandise entered for consumption, if all duties and charges shall 
be paid, then the collector shall forthwith transmit the entry and the 
accompanying papers, and all the exhibits connected therewith, to the 
United States Customs Court for due assignment and determination, as 
provided by law. Such determination shall be final and conclusive upon 
all persons, and the papers transmitted shall be returned, with the de- 
cision and judgment order thereon, to the collector, who shall take 
action accordingly, except in cases in which an appeal shall be filed in 
the Urited States Court of Customs and Patent Appeals within the time 
and in. the manner provided by law. '"' 


Section 516(b): "The Secretary of the Treasury shall, upon 
written request by an rican manufacturer, producer, or wholesaler, 
furnish the classification of, and the rate of duty, if any, imposed upon, 
designated imported merchandise of a class or kind manufactured, pro- 
duced, or sold at wholesale by him. If such manufacturer, producer, 
or wholesaler believes that the proper rate of duty is not being assessed, 
he may file a complaint with the Secretary, setting forth a description 

of the merchandise, the classification, and the rate or rates of duty he 
believes proper, and the reasons for his belief. If the Secretary de- 
cides that the classification of, or rate of duty assessed upon, the mer- 
chandise isnot correct, he shall notify the collectors as to the proper 
classification and rate of duty and shall so inform the complainant, and 
such rate of duty shall be assessed upon all such merchandise entered 
for consumption or withdrawn from warehouse for consumption after 
thirty days after the date such notice to the collectors is published in the 
weekly Treasury Decisions. If the Secretary decides that the classifica- 
tion and rate of duty are correct, he shall so inform the complainant. 

If dissatisfied with the decision of the Secretary, the complainant may 
file with the Secretary, not later than thirty days after the date of such 
decision, notice that he desires to protest the classification of, or rate 
of duty assessed upon, the merchandise. Upon receipt of such notice 
from the complainant, the Secretary shall cause publication to be made 
of his decision as to the proper classification and rate of duty and of the 
complainant's desire to protest, and shall thereafter furnish the com- 
plainant with such information as to the entries and consignees of such 
merchandise, entered afterthe:publication of the decision of the Secretary 
at the port of entry designated by the complaiyant in his notice of desire 
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to protest, as will enable the complainant to protest the classification 

of, or rate of duty imposed upon, such merchandise in the liquidation 

of such an entry at such port. The Secretary shall direct the collector 

at such port to notify such complainant immediately when the first of 

such entries is liquidated. Within thirty days after the date of mailing 

to the complainant of notice of such liquidation, the complainant may 

file with the collector at such port a protest in writing setting forth a 
description of the merchandise and the classification and rate of duty 

he believes proper. Notwithstanding such protest is filed, merchandise 
of the character covered by the published decision of the Secretary, when 
entered for consumption or withdrawn from warehouse for consumption 

on or before the date of publication af a decision of the United States 
Customs Court or of the United States Court of Customs and Patent Appeals, 
rendered under the provisions of subsection (c) of this section, not in 
harmony with the published decision of the Secretary,’ shall be classified 
and the entries liquidated in accordance with such decision of the Secretary, 
and, except as otherwise provided in this chapter, the liquidations of such 
entries shall be final and conclusive upon all parties. , If the protest of 
the complainant is sustained in whole or in part by a decision of the United 
States Customs Court or of the United States Court of Customs and Patent 
Appeals, merchandise of the character covered by the published decision 
of the Secretary, which is entered for consumption or withdrawn from 
warehouse for consumption after the date of publication of such court de- 
cision, shall be subject to classification and assessment of duty in accord- 
ance with the final judicial decision on the complainant's protest, and the 


liquidation of entries covering such merchandise so entered or withdrawn 
shall be suspended until final disposition is made of such protest, where- 
upon such entries shall be liquidated, or if necessary, reliquidated in 
accordance with such final decision, " 


Section 516(c): "A copy of every appeal and every protest 
filed by an erican manufacturer, producer, or wholesaler under the 
provisions of this section shall be mailed by the collector to the con- 
signee or his agent within five days after the filing thereof, and such con- 
signee or his agent shall have the right to appear and to be heard as a 
party in interest before the United States Customs Court. The collector 
shall transmit the entry and all papers and exhibits accompanying or con- 
nected therewith to the United States Customs Court for due assignment 
and determination of the proper value or of the proper’ classification and 
rate of duty. "! | 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NORTH AMERICAN CEMENT CORPORATION 
41 East 42nd Street 
New York 17, New York, 


KEYSTONE PORTLAND CEMENT COMPANY 
1400 South Penn Square 
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COPLAY CEMENT MANUFACTURING 
COMPANY 

521 Fifth Avenue 

New York 17, New York, 


DRAGON CEMENT COMPANY 
150 Broadway 
New York 38, New York, 


GIANT PORTLAND CEMENT COMPANY 
117 South 17th Street 
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COMPANY 
Glens Falls, New York, 


HERCULES CEMENT COMPANY 
1530 Chestnut Street 
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NATIONAL PORTLAND CEMENT COMPANY 
123 South Broad Street 
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NAZARETH CEMENT COMPANY 
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of Customs, 
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Defendants. 
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COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


Plaintiffs, for their complaint herein, allege: 

1. This is an action for a declaratory judgment and for a 
permanent injunction and other relief, brought pursuant to the provisions 
of the Act of June 25, 1948, c. 646, 62 Stat. 932, 28 U.S.C. §1340; of the Act 
of June 25, 1948, c,646, 62 Stat. 930, as amended by the Act of July 25, 1958, 
§1, 72 Stat, 415, 28 U.S.C. §1331; of the Declaratory Judgment Act, 28 U.S.C. 
§§2201 and 2202; and §10 of the Administrative Procedure Act, 60 Stat. 243, 
5 U.S.C. §1009. 

2. The plaintiffs herein are as follows: 

A. | The following corporations engaged in the business of 
producing Portland cement in the State of New York and shipping to and 
selling such cement in the Connecticut market: 

| (a) NORTH AMERICAN CEMENT CORPORATION is a 
corporation organized and existing under and by virtue of the laws of 
Delaware and is a citizen and a resident of said State, 

(b) GLENS FALLS PORTLAND CEMENT COMPANY is 
@ division of Flinkote Company which is a corporation organized and 
existing under and by virtue of the laws of Massachusetts and is a cit- 


izen and a resident of said State. 


B. | The following corporations engaged in the business of 
v 


producing cement in the State of Pennsylvania and shipping to and sell- 
ing such cement in the Connecticut market: 

(a) KEYSTONE PORTLAND CEMENT COMPANY is a 
corporation organized and existing under and by virtue of the laws of 


Pennsylvania and is a citizen and a resident of said State, 
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(b) THE WHITEHALL CEMENT MANUFACTURING 
COMPANY is a corporation organized and existing under and by virtue 
of the laws of Pennsylvania and is a citizen and a resident of said State, 

(c) COPLAY CEMENT MANUFACTURING COMPANY 
is a corporation organized and existing under and by virtue of the laws 
of Pennsylvania and is a citizen and a resident of said State, 

(d) . DRAGON CEMENT COMPANY is a division of Amer- 


ican -Marietta Company which is a corporation organized and existing 


under and by virtue of the laws of Illinois and is a citizen and a reg - 


ident of said State, 

(e) GIANT PORTLAND CEMENT COMPANY is a corp- 
oration organized and existing under and by virtue of the laws of Dela- 
ware and is a citizen and a resident of said State, 

(f) HERCULES CEMENT COMPANY is a corporation 
organized and existing under and by virtue of the laws of Pennsylvania 
and is a citizen and a resident of said State, 

(g) NATIONAL PORTLAND CEMENT COMPANY is a 
corporation organized and existing under and by virtue of the laws of 
Pennsylvania and is a citizen and a resident of said State, 

(h) NAZARETH CEMENT COMPANY is a corporation 
organized and existing under and by virtue of the laws of Pennsylvania 
and is a citizen and a resident of said State, | 

3. Each of the plaintiffs named in paragraphs 2A and 2B 
owns and operates cement plants, and, for many years has sold, and continues 
to sell, a substantial proportion of its production of cement in the Connecticut 
market, The combined annual sales of the plaintiffs of Portland cement in the 
Connecticut market have in the past several years amounted to more than 50% 


of all such cement sold in that market, 


4, Defendant ROBERT B. ANDERSON is the Secretary of 
the Treasury of the United States of America and is a resident of the District 
of Columbia, 

5. Defendant RALPH KELLY is the Commissioner of the Bureau 
of Custams of the Department of the Treasury of the United States of America 
and is a resident of the District of Columbia, 

6. This action involves questions under the laws of the United 
States including the Antidumping Act of 1921 as amended by the Act of June 17, 
1930, c. 497, Title IV, 46 Stat, 762, and by the Act of August 14, 1958, Public 
Law 85-630, 72 Stat, 583, 19 U.S.C. §§160, et seq. (hereinafter referred to as 
the Antidumping Act"); and the Administrative Procedure Act, Act of June 11, 
1946 237 as amended 5 U.S.C. §§1001, et seq, The matter in controversy 
exceeds exclusive of interest and costs, the sum of $10,000, There exists be- 
tween the parties an actual controversy, justiciable in character, in respect of 
which plaintiffs require a declaration of their rights and other legal relations 
by this court, 

7 OnSeptember 15, [sic] 1968, plaintiffs filed a complaint with 
the Secretary of the Treasury alleging that imports of Norwegian Portland 
cement inte Connecticut were being effected in contravention of the Antidump- 
ing Act, and requesting the institution of an investigation under the said Anti- 
dumping Act, The Secretary of the Treasury caused an investigation as so 
requested tobe undertaken, On June 12, 1959, the Acting Commissioner of 
Customs signed and on June 17, 1959 published a notice that there was “reason 


to believe or suspect . . . that the purchase price of Portland cement from 


Norway is or is likely to be less than the foreign market value as defined in 


Sections 203 and 205, respectively, of the Antidumping Act of 1921, as amended* 
which notice also stated: “Customs officers are being authorized to withhold 


appraisement of entries of Portland cement of Norway pursuant to §14,9 of 
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Customs Regulations (19 C.F.R. 14, 9)"" 24 Fed. Reg, 4924, 

8. The defendants in the near future intend to revoke the said 
notice of the Acting Commissioner of Customs dated June 12, 1959, 24 Fed, 
Reg, 4924, and to close the investigation of entries of Norwegian Portland 
cement under the Antidumping Act by a determination that the purchase price 
of Norwegian Portland cement is not and is not likely to be lower than the fair 
value. Such proposed determination has been stated by or on behalf of defend- 
ants to be based on the grounds that the greater quantities sold to the single 
United States customer as compared with sales to Norwegian customers in the 
home market justified a quantity discount to said United States customer of 5% 
under the provisions of Section 202 (b) (1) of the Antidumping Act, By said 
determi nation due allowance under said Section 202 () () will be made for a 
Quantity discount of 5% which, as admitted by or on behalf of defendants, in no 
way reflects a savings in cost of manufacture of the larger quantities involved 
in sales to the United States customer as compared with sales to Norwegian 
customers in the hame market, Such determination would be contrary to and 
in disregard of the provisions of Section 202 (b) (1) of the Antidumping Act 
which permit due allowance for quantity discounts only to. the extent that such 
discounts reflect savings in cost of manufacture as a result of the larger 
‘quantities ordered, Such determination would be contrary to and in disregard 
of Section 14,7 (b) (1) of the regulations of the Treasury Department issued 
undey the Antidumping Act (19 C.F.R, 14,7 (b) (2) (Supp, 1959) which permit 
only reasonable allowances to be made pursuant to Section 202 (b) of the said 
Act, | 


9. The proposed unlawful determination of ithe defendants would 


render it impossible to assess special antidumping duties against approximately 
376, 000 barrels of Norwegian Portland cement which have been enterad in 


Connecticut since the aforementioned notice of June 12, 1959, or against any 
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further entries of Norwegian Portland cement in Connecticut from the date 
of such proposed unlawful determination until a final declaration by this 
Court of the rights of the plaintiffs to have defendants legally and properly 
interpret and apply the Antidumping Act, 

10. Sales of Norwegian Portland cement to the Connecticut 
market amounted to less than 1% of total sales of domestic cement in that 
market in 1957; tb 9, 3% of total sales of domestic cement in that market in 
1958; and to 16, 1% of total sales of domestic cement in that market in 1959, 

In the first quarter of 1960 sales of Norwegian Portland cement to the Connect- 
icut market have increased by 28,2% over sales in the same period in 1959, 
Unless the provisions of the Antidumping Act are interpreted and applied by 
defendants legally and in accordance with the intentions of Congress, sales 

of Norwegian Portland cement in 1960 will amount to 21% of total sales of 
domestic cement in the Connecticut market, Plaintiffs in the past have-lost 
hundreds of thousands of dollars in revenues because of the unfairly low prices 


charged for Norwegian Portland cement in the Connecticut market, and will 


continue to lose additional hundreds of thousands of dollars in revenues unless 


the provisions of the Antidumping Act are legally and properly applied by de- 
fendants, 

11, There also have been subatantial sales of Portland cement 
to the same customer in Connecticut from foreign countries other than Norway, 
The plaintiffs have filed complaints under the Antidumping Act with respect to 
such sales, The defendant Secretary of Treasury has caused an investigation 
to be made on the basis of such complaint and notices have been issued order- 
ing the withholding of appraisement reports with respect to such entries of 


Portlant cement, Those sales from such qther foreign countries together with 


7a 


sales of Portland cement from Norway amounted in 1959 to 23, 35% of total 


sales of domestic cement in the Connecticut market and on the basis of entries 
in the first quarter of 1960, will amount in 1960 to more than one-third of 

total sales of domestic cement in the Connecticut market, The proposed unlaw- 
ful determination of defendants interpreting and applying the Antidumping Act 

to entries of Norwegian cement will be equally applicable to entries of cement 
from such other foreign countries, and the losses of revemes by the plaintiffs 
will be sybstantially increased if such unlawful determination is made, 

12, Plaintiffs have traditionally supplied more than 50% of the 
total cement sold in the Connecticut market, and sales of Norwegian cement 
in that market at less than fair value as provided for in the Antidumping Act 
have deprived plaintiffs of a significant part of the Connecticut market and will 
continue to deprive the plaintiffs of an.ever increasing portion of the Connect- 
icut market unless the provisions of the Antidumping Actawe legally interpreted, 
administered and applied by the defendants and the status quo maintained pend- 
ing a declaration by this Court of the rights of the plaintiffs, 

13. The defendants' threatened decision and unlawful determination 
that sales of Norwegian Portland cement are not being made and are not likely 
to be made at less than fair value within the meaning of the Antidumping Act 
are proposed to be made without.. first complying with the notice and hearing 
requirements of Section 4 of the Administrative Procedure Act and such threat- 
ened actions of the defendants would be contrary to the requirements of said 
Section 4 of the Administrative Procedure Act, | 

14. The threatened actions of the defendants to revoke the afore- 
mentioned notice of June 12, 1959 and unlawfully to determine that sales of 
Norwegian cement are not being and are not likely to be miade at less than fair 
value will continue substantially and irreparably to injure plaintiffs in that: 

(a) Plaintiffs will continue to be subjected to unfair methods 
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of price campetition by the producer of Norwegian Portland cement as a result 
of sales of such cement which have been made and are likely to contime to be 
made to the Connecticut market at less than fair value, and plaintiffs will be 
denied the protection of the Antidumping Act which requires that the effects of 
sach sales be offset by the assessment of special antidumping duties, 

{b) Such action by the defendants will render it impossible at 
any time hereafter to offset the injurious effects of such unfair methods of price 


competition as required by the Antidumping Act by the assessment of special 


antidumping duties against the entry into Connecticut of 376,000 barrels of 


Norwegian Portland cement with respect to which appraisal reports are now 
being withheld, or against all future entries into Connecticut of Norwegian 
Portland cement thereafter and against all future entries into Connecticut of 
Portland cement from other foreign countries thereafter pending a declaration 
of the rights of the plaintiffs by this Court. 

For such injuries plaintiffs have no prompt, adequate and 
effective remedy at law, and the injunctive and declaratory relief prayed here- 
in is the only means available to plaintiffs for the protection of their rights, 

WHEREFORE, it is prayed that"! 

A. The Court declare unlawful, mull and void any determination 
by the defendants, or either of them or their agents, that the purchase price 
of Norwegian Portland cement imported into the Connecticut market is not now 
and is not likely to be lower than the fair value, which determination is based 
upon the making of due allowance pursuant to Section 202 (b) (1) of the Antidump- 
ing Act for a quantity discount in excess of the amount reflecting satisfactorily 
proven savings in costs of mamufacture resulting fram sales of Norwegian Port- 
land cement being made in the Connecticut market in larger quantities than in 


the other market being campared, 
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B. Defendants and all persons acting as their agents or 

under their direction or authority be enjoined and restrained permanently from 
determining that the purchase price of Norwegian Portland cement imported 
into the Connecticut market is not now and is not likely to be lower than the fair 
value, which determination is based upon the making of due allowance pursuant 
to Section 202 (b) (1) of the Antidumping Act for a discount in excess of the 
amount reflecting satisfactorily proven savings in costs of manufacture result- 
ing from sales of Norwegian Portland cement being made in the Connecticut 


market in larger quantities than in the other market being compared, 


C. Pending a final determination of this cause, a preliminary 


injunction be issued enjoining and restraining the defendants from determining 
that the purchase price of Norwegian Portland cement imported into the Con- 
necticut market is not now and is not likely to be lower than the fair value, 
which determination is based upon the making of due allowance pursuant to 
Section 202 (b) (1) of the Antidumping Act for a discount in excess of the amount 
reflecting satisfactorily proven savings in costs of manufacture resulting from 
sales of Norwegian Portland cement being made in the Gonneciieut market in 
larger quantities than in the other market being compared, 

D. Pending a final determination of this, cause, a preliminary 
infunction be issued enjoining and restraining the deigndants from revoking the 


abovementioned notice of June 12, 1959, 
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E. Plaintiffs be granted such other or further relief as may 


be deemed appropriate in the premises, 


James GC, McKay 


George C. Christie 
701 Union Trust Building 


Washington, D. C. 
Attorneys for Plaintiffs 


Covington & Burling 
Of Counsel 


April 19, 1960 
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AMENDMENT TO COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF | 


Plaintiffs, through their attorneys, hereby amend their Complaint for 


Declaratory Judgment and Injunctive Relief by adding the following paragraphs 


to said Complaint: 

15, There has been and continues to be dumping in substantial 
quantities in the Connecticut market of Portland cement tions Israel, West 
Germany, Belgium and Sweden, 

16. On August 25, 1959 (24 Fed, Reg, 6877), the Commissioner 
of Customs published a notice that there was reason to suspect and believe that 
the purchase price of Portland cement from Israel is or/is likely to be less 
than the foreign market value of such cement, and ordered the withholding of 
appraisement of entries of Portland cement from Israel pursuant to section 
14,9 of Customs Regulations, On June 11, 1959 (24 Fed, Reg. 4755-4756), a 
similar notice and order were published by the Commissioner of Customs with 
respect to Portland cement from Sweden. Both of said notices are applicable 
to all ports of entry in the United States, 

17. On April 18, 1960, without notice to the plaintiffs, or their 
attorneys, and after learning that this action would be filed and after assuring 
the attorneys for plaintiffs on that same day that no action by defendants to 
revoke the Notice of June 12, 1959, referred to in paragraph 7 hereof, was 
"imminent"*, the defendants revoked and cancelled the aibresaid Order of June 
12, 1959, and instructed customs officers in the Bridgeport port of entry to 
complete their appraisement reports with respect to entries of Portland cement 
from Norway. | 

18, In view of the precipitous action of the defendants with respect 
to the aforesaid order relating to Norwegian cement, the plaintiffs have reason 


to believe that the defendants will take similar action with respect to the notices 
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and orders of the Commissioner of Customs relating to cement from Israel 


and Sweden, i.e., cancel said notices and orders, and will also make a decision 


of no dumping.with respect to West German and Belgian cement, on the basis of 
a determination of foreign market value of said cement which will be unlawful 
and improper in that it will make due allowances for differences in the purchase 
price of such cement and the foreign market value thereof which in no way re- 
flect measurable savings in costs. 

19. The defendants' threatened decision and unlawful determination 
that sales of cement from Israel, Sweden, West Germany and Belgium are not 
being made and are not likely to be made at less than fair value within the mean- 
ing of the Antidumping Act are proposed to be made without first complying with 
the notice and hearing requirements of Section 4 of the Administrative Procedure 
Act and such threatened actions of the defendants would be contrary to the require- 
mentg of said Section 4 of the Administrative Procedure Act. 

20. The threatened actions of the defendants to make the afore- 
mentioned determinations relating to Israeli, Swedish, West German and Belgian 
cement, and unlawfully to determine that sales of such cement are not being and 
are not likely to be made at less than fair value will continue substantially and 
irreparably to injure plaintiffs in that: 

(a) Plaintiffs will continue to be subjected to unfair methods of price 
competition by the producers of Israeli, Swedish, West German and Belgian Port- 
land cement as a result of sales of such cement which have been made and are 
likely to continue to be made to the Connecticut market and other United States 
markets at less than fair value, and plaintiffs will be denied the protection of the 
Antidumping Act which requires that the effects of such sales be offset by the 
assessment of special antidumping duties. 

(b). Such action by the defendants will render it impossible at any 


time hereafter to offset the injurious effects of such unfair methods of price 
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competition as required by the Antidumping Act by the asséssment of special 
antidumping: duties against the entry into Connecticut and other United States 
markets of Israeli and Swedish cement with respect to which appraisal reports 
are now being withheld, or against all future entries into Connecticut or other 
United States markets of Israeli, Swedish, West German and Belgian Port- 
land cement thereafter, 

For such injuries plaintiffs have no prompt, adequate and effective 
remedy at law, and the injunctive and declaratory relief seared herein is the 


only means available to plaintiffs for the protection of their rights. 


WHEREFORE, in addition to the prayers for relief included in the 


Compiaint filed herein, it is prayed that: 


F. The Court declare unlawful, null and void any determination 


by the defendants, or either of them or their agents, that the purchase price of 
Israeli, Swedish, West German or Belgian cement Panowesd into the Connecticut 
market or any other United States market is not now and iis not likely to be lower 
than the fair value, which determination is based upon the making of due allow- 
ance pursuant to Section 202 (b) (1) of the Antidumping Act for a quantity dis- 
count in excess of the amount reflecting satisfactorily proven savings in costs 
of manufacture resulting from sales of such cement being made in the Connecticut 
market ar any other United States market in larger quantities than in the other 
market being compared 

G. Defendants and all persons acting as their agents or under their 
direction or authority be enjoined. and restrained permanently from determining 
that the purchase price of Israeli, Swedish, West German or Belgian Portland 
cement imported into the Connecticut market or any other United States market 
is not now and it not likely to be lower than the fair value, which determination 


is based upon the making of due allowance pursuant to Section 202 (b) (1) of the 
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Antidumping Act for a discount in excess of the amount reflecting satisfactor- 

ily proven savings in costs of manufacture resulting from sales of such cement 
being made in the Connecticut market or any other United States market in larger 
quantities than in the other market being compared. 

H. Pending a final determination of this cause, a preliminary injunc- 
tion be issued enjoining and restraining the defendants from determining that the 
purchase price of Israeli, Swedish, West German and Belgian Portland cement 
imported into the Connecticut market or any other United States market is not 
now and is not likely to be lower than the fair value, which determination is based 
upon the making of due allowance pursuant to Section 202 (b) (1) of the Antidumping 
Act for a discount in excess of the amount reflecting satisfactorily proven savings 
in costs of manufacture resulting from sales of such Portland cement being made 
in the Connecticut market or any other United States market in larger quantities 
than in the other market being compared. 

I, Pending a final determination of this cause, a preliminary injunc- 
tion be issued enjoining and restraining the defendants from revoking the above- 
mentioned notices issued by the Commissioner of Customs on August 25, 1959, 


and June 11, 1959, 


George C. Christie 


701 Union Trust Building 
: ; Washington, D. C. 
Covington & Burling | Attorneys for Plaintiffs 
of Counsel 
April 22, 1960 
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MOTION OF THE DEFENDANTS TO DISMISS AND IN OPPOSITION TO 
PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION 


Come now the defendants through their attorney, the United States 
Attorney for the District of Columbia and move this honorable Court to dismiss 
the complaint and the complaint as amended in the above -entitled cause on the 
ground that: 


1, The complaint and complaint as amended fail to state a claim 


upon which relief may be granted; and 


2. The Court lacks jurisdiction over the subject matter of the 


cause, 


/s/_ Oliver Gasch 
Hi f 
United States Attorney 


/s/ Edward P, Troxell 
- TROX L, Principa 
Assistant United States Attorney 


Of Counsel: ; 
/s/ John F, Doyle 

Donald B. MacGuineas JOHN F. DOYLE | 

Andrew P, Vance Assistant United States Attorney 
Attorneys, Department 

of Justice 


Edwin F. Rains 
Assistant General Counsel 
Department of the Treasury 


April 28, 1960 
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ORDER ALLOWING MOTION TO INTERVENE AS A DEFENDANT 


This cause having come on to be heard on May 18, 1960, on motion 
of The City Lumber Company of Bridgeport, Inc., for leave to intervene as 
a defendant in this cause, and the Court having considered said motion, the 
Affidavit of Harold Schine in support thereof, and the Answer: tendered there- 
with, and the Court having heard argument of counsel, and being fully advised, 
IT IS ORDERED, That The City Lumber Company of Bridgeport, Inc., 
has leave to intervene as a defendant in this cause, and is hereby made a party 
to this cause, and to that end may file its Answer to the Complaint in this cause 
as of the date of this Order in the same manner and with like effect as if named 


as original party to this cause. 


/s/_ Joseph C, MeGarraghy 
United States District Judge 


Dated: May 20, 1960. 
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ORDER 


Upon consideration of the motion of the defendants to dismiss 
the above-entitled cause and the points and authorities in gupport thereof 
and in opposition thereto, and after argument in open Court, it is by the 
Court this 20th day of May, 1960, ! 

ORDERED that the motion to dismiss be and the same hereby 
is granted and the complaint be and the same hereby is dismissed on the 
ground that the Court lacks jurisdiction over the subject ialeee of the 
cause in that there exists a complete and adequate vaniedy at law for the 


plaintiffs in the United States Customs Court, 


/s/ Joseph C, McGarragh 
NITED STATES DISTRICT JUD 


May 20, 1960. 
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AFFIDAVIT OF HAROLD SCHINE, SECRETARY OF 
THE CITY LUMBER COMPANY OF BRIDGEPORT, 
INC., IN OPPOSITION TO PLAINTIFFS' MOTION 
FOR A PRELIMINARY INJUNCTION 
STATE OF NEW YORK ) 
) SS.: 
COUNTY OF NEW YORK ) 
I, HAROLD SCHINE, being duly sworn,depose and say: 
1. My name is HAROLD SCHINE. I reside at 27 Darbrook Road, 
Westport, Connecticut. 


2. I am the Secretary of The City Lumber Company of Bridgeport, 


Inc., Bridgeport, Connecticut, a Connecticut corporation (hereinafter referred 


to as “City Lumber"). This affidavit is made by me and not by the moving 
party herein because the moving party is a corporation, 

3. Iam fully familiar with all the facts and proceedings herein, and 
all matters hereinafter stated are true to the best of my own knowledge, except 
where stated on information and belief, and as to such matters, I believe them 
to be true. 

4. This affidavit is submitted in addition to my affidavit in support 
of the motion to be intervene. 

5. At alltimes relevant hereto, City Lumber was, and continues to 
be, the sole importez of Norwegian cement to the United States. City Lumber 
is also an importer of Belgian, West German and Israeli cement, but not of 
Swedish cement. 

6. City Lumber sold its cement, at alltimes, at prices calculated 
on the assumption that it was purchasing cement at the fair value thereof. 

7. City Lumber had at all times a policy of not reducing its sales 
prices except to meet lower prices of its domestic competitors, 

8. City Lumber attributes its market position primarily to the fact 
that it sells cement of good quality and renders a type of service hivhly appre- 


ciated by its customers. It charges prices which are in line with the prices 
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charged by plaintiffs. In many localities, City Lumber's customers pay the 
samre or higher prices than to plaintiffs; in other localities, customers pay 
lower delivered prices which are due to City Lumber's prossnity to the point 
of delivery and thus reflect a saving on inland freight, ! 


9. None of the plaintiffs have cement mills in Connecticut, 


10, City Lumber's pricing policy at all times was fair, in line with 


competitors’ prices, and without predatory motive, 


Sworn to before me this 
day of May, 1960. 
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AFFIDAVIT OF HAROLD SCHINE, SECRETARY 

OF THE CITY LUMBER COMPANY OF BRIDGEPORT, 

INC., IN SUPPORT OF MOTION TO INTERVENE 

AS A DEFENDANT 
STATE OF NEW YORK ) 

COUNTY OF NEW YORK ie 

I, HAROLD SCHINE, being duly sworn, depose and say: 

1, My name is HAROLD SCHINE, I reside at 27 Darbrook Road, 
Westport, Connecticut, 

2, Iam the Secretary of The City Lumber Company of Bridgeport, 
Inc., Bridgeport, Connecticut, a Connecticut corporation (hereinafter referred 
to as "City Lumber"), This affidavit is made by me and not by the moving 
party herein because the moving party is a corporation, 

3. Iam fully familiar with all the facts and proceedings herein, and 
all matters hereinafter stated are true to the best of my own knowledge, except 
where stated on information and belief, and as to such matters, I believe them 
to be true, 

4, At all times relevant hereto, City Lumber was, and continues to 
be, the sole importer of Norwegian cement to the United States, City Lumber 
is also an importec of Belgian, West German and Israeli cement, but not of 


Swedish cement, 


5. In 1959, cement imported from all sources by all importers, 


to all localities in the United States, amounted to approximately 1 1/2% of the 


United States production, Imported Norwegian cement constituted less than 
1/5 of 1% of the United States production and sales of cement. 

6. In 1960, it is expected that the above percentage figures will be 
approximately the same, 

7. City Lumber's cement business consists entirely of the importa- 


tion and sale of cerment. Cement is sold and delivered by it to contractors 
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buying lumber from it, and to manufacturers of concrete and concrete 
products, in the State of Connecticut, and in other locations. The exact per- 
centage share of its sales in Connecticut compared with plaintiffs' sales is 
not known to me but, on information and belief, plaintiffs' allegations with 
regard thereto are incarrect and exaggerated. ! 
8. On information and belief, plaintiffs herein, acting either alone 


or in concert with others, caused an investigation to be instituted by the Secre- 


tary of the Treasury with regard to alleged sale of Norwegian and other import - 


ed cement at less than "fair value", 

9. Pending investigation of such charges, upon notices of the Secre- 
tary of the Treasury, published in the Federal Register and dated, respectively, 
June 11, 1959, June 12, 1959 and August 15, 1959, er appraisals of 
Swedish, Norwegian and Israeli cement were withheld. Cites appraisals on 
West German cement has likewise been withheld. 

10. In order to continue its regular cement business, City Lumber 
was required to post bonds with the Collector of Customs in applicable cases, 

The face amount of bonds for Norwegian cement alone ssanted to $921, 000. 
The cost of said bonds had to be borne by City Lumber, and bs not recoverable 
either from the Secretary of the Treasury, or asa deduction from duty payments. 

1l. The investigation of the Secretary with regard to Norwegian 
cement (resulting in a finding that sales to City Lumber thereof were not being, 
and were not likely to be, made at less that "fair value") proceeded over a 
period of over 18 months. Investigations of other complaints must likewise 
be expected to be of considerable duration. 

12. If bonding requirements are to be continued even after a deter- 
mination of the Secretary of the Treasury that cement ssemotations are not 
being, nor are likely to be, sold at less than fair value, City Lumber will find 


it increasingly more difficult to obtain additional bonds. 


22a 


13, If any special antidumping duty is levied as a consequence 
of the instant litigation, City Lumber will have to make payments thereon 
which might amount to many thousands of dollars. 

14, A determination of the Court in this litigation will, or may, 
affect the antidumping investigation of the Secretary of the Treasury involv- 


ing cement imported by City Lumber. 


15, City Lumber's business interests and its legal position is and 


will be vitally affected by this litigation. 


Sworn to before me this 
day of May, 1960. 
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NOTICE OF APPEAL 


Notice is hereby given this 20th day of May, 1960 that each of 
the plaintiffs hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the Order entered the 20th day of May 
1960 against said plaintiffs dismissing the complaint filed herein on the 
ground that this Court lacks jurisdiction over the subject matter of this 


action 


/s/_ Donald Hiss | 
onald Hiss l 


/s/_ James C. McKa 
James C. McKay 


/s/_ Donald E, Claudy 
Donald E. Claudy 
Attorneys for Plaintiffs 


701 Union Trust Building 
Washington 5, D. C, 


May 20, 1960, 


BRIEF FOR APPELLEES SECRETARY OF THE 
TREASURY AND COMMISSIONER OF CUSTOMS 


IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,745 


NortH AMERICAN CEMENT CoRPORATION, ET AL., APPELLANTS, 
| 
v. 

Rosert B. Anperson, SECRETARY OF THE TREASURY, ET AL. 
APPELLEES | 
| 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


OLIVER} GASCH, 
| United States Attorney, 
ALAN §, ROSENTHAL, 
Attorney, pee of aeahes, 


Washington 25, D.C. 
EDWIN F. RAINS, 


Assistant General Counsel, 
MARGARET SHEA COATES, 
Attorney, Department of the Tiheeini, 
Washington 25, D. C. | 


Of Counsel. 


Chl Uy dlura 
SF ; a 
CLERK 


QUESTIONS PRESENTED 


In the opinion of appellees, the questions presented are: 


1. Whether, by virtue of 28 U.S.C. 1582, 1583 and 1340, 
exclusive jurisdiction over the subject matter of appellants’ 
complaint is vested in the Customs Court. 


2. Whether an American producer’s standing to complain 
of administrative action relating to the imposition of cus- 
toms duties derives solely from Section 516 of the Tariff 
Act of 1930, 19 U.S.C. 1516. 


3. Whether Section 202(b) of the Antidumping Act of 
1921, 19 U.S.C. 161(b), precludes the Secretary of the Treas- 
ury from making due allowance for a quantity discount 
given to the American importer of the merchandise unless 
that discount is shown to have reflected a measurable sav- 
ings in cost of manufacture as a result of the quantities 
ordered. 


Questions presented 

Counterstatement of the case 
1. The Material Allegations of the Complaint 
2, Proceedings Below 

Statutes involved 


Argument: 


The District Court Correctly Dismissed Appellants’ Complaint. 
Introduction 
I. Exclusive Jurisdiction over the Subject Matter of the 
Complaint is Vested in the Customs Court 
A. 28 U.S.C. 1582 and 1583 gives the Customs Court 
exclusive jurisdiction over controversies relating 
to the exaction of customs duties, including spe- 
cial dumping duties 
B. The exclusive jurisdiction of the Customs Court 
over this controversy is not affected by the fact 
that appellants are American producers rather 
than importers 
II. If Section 516 of the Tariff Act of 1930 Does not Provide 
Appellants With a Remedy in the Customs Court, They 
do not have a Remedy in any Court 
A. Where a statute creates a right and provides a 
remedy, that remedy is exclusive 
B. This principle has particular application here since 
American producers’ rights and remedies have 
always been dependent upon a specific legislative 
grant 
III. Appellants’ Attack upon the Secretary’s Finding under 
the Antidumping Act is without Substance as a Matter 
of Law 
A. Neither Section 202(b) of the Antidumping Act 
nor the regulations promulgated thereunder pre- 
elude allowance for quantity discounts not re- 
lated to savings in costs of production 
B. Congress has implicitly ratified the administrative 
construction of Section 202(b) 
Conclusion 
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IN THE 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,745 
NortH AMERICAN CEMENT CORPORATION, ET AL., APPELLANTS, 
v. 


Rozert B. Anperson, SECRETARY OF THE TREASURY, ET AL. 
APPELLEES 


? 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES SECRETARY OF THE TREASURY 
AND COMMISSIONER OF CUSTOMS 


COUNTERSTATEMENT OF THE CASE 


This action was brought in the district court by appellants 
to obtain a declaratory judgment and injunctive relief 
against the Secretary of the Treasury and the Commis- 
sioner of Customs (J.A. la-10a). The complaint charged 
that the Secretary proposed to make an unlawful determina- 
tion that importations of Norwegian Portland cement were 
not being, nor were likely to be, sold in the United States at 
less than fair value within the meaning of Section 201 of 
the Antidumping Act of 1921, as amended, 19 U.S.C. 160. 
On motion of the Secretary and the Commissioner, the 
district court dismissed the complaint for lack of jurisdic- 
tion over the subject matter (J.A. 17a). This appeal fol- 
lowed (J.A. 23a). 


(1) 
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1. The Material Allegations of the Complaint. Appellants 
are ten American manufacturers of Portland cement, each 
of whom sells a substantial portion of its cement produc- 
tion in the Connecticut market (J.A. 2a-3a). On September 
15, 1958, appellants requested the Secretary of the Treasury 
to institute an investigation under the Antidumping Act of 
1921, as amended, 19 U.S.C. 160, et seq., of importations of 
Norwegian Portland cement (J.A. 4a). The requested in- 
vestigation was instituted and, on June 17, 1959, the Acting 
Commissioner of Customs published (24 F.R. 4924) a notice, 
dated June 12, 1959, to the effect that there was ‘‘reason to 
believe or suspect * * * that the purchase price of Portland 
cement from Norway is or is likely to be less than the for- 
eign market value as defined in Sections 203 and 205, re- 
spectively, of the Antidumping Act of 1921, as amended’’ 
(J.A. 4a). The notice also stated that ‘‘customs officers are 
being authorized to withhold appraisement of entries of 
Portland cement of Norway pursuant to §.14.9 of Customs 
Regulations (19 C.F.R. 14.9)’ (J.A. 4a-5a). 

It was further alleged that appellees intended ‘‘in the 
near future’’ to revoke this notice and to terminate the in- 
vestigation of Norwegian Portland cement by a determina- 
tion that the purchase price of such cement is not, and is 
not likely to be, lower than fair value (J.A. 5a). It was 
claimed that this proposed determination was ‘‘to be based 
on the grounds that the greater quantities sold to the single 
United States customer as compared with sales to Nor- 
wegian customers in the home market justified a quantity 
discount to said United States customer of 5% under the 
provisions of Section 202(b)(1) of the Antidumping Act’’ 
(J.-A. 5a). This quantity discount assertedly did not reflect 
‘‘a savings in cost of manufacture of the larger quantities 
involved in sales to the United States customer as compared 
with sales to Norwegian customers in the home market’’ 
(J.A. 5a). As a consequence, the proposed determination 
of appellees would be unlawful because Section 202(b) (1) of 
the Antidumping Act permits ‘‘due allowance for quantity 
discounts only to the extent that such discounts reflect sav- 
ings in cost of manufacture as a result of the larger quan- 
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tities ordered”’ (J.A. 5a). It was additionally alleged that 
the administrative determination would be contrary to the 
regulations of the Treasury Department issued under the 
Antidumping Act (J.A. 5a). The complaint went on to 
assert that the proposed ‘‘unlawful’’ determination of ap- 
pellees would render it impossible to assess dumping duties 
against the Norwegian Portland cement which had been 
entered in Connecticut since June 12, 1959, or against fur- 
ther entries of the commodity (J.A. 5a-6a). 

According to the complaint, since 1957 Norwegian cement 
has obtained an increasingly large percentage of the Con- 
necticut cement market; appellants have suffered a sub- 
stantial loss of revenue because the prices charged for that 
cement have been ‘‘unfairly low’’; and there will be a con- 
siderable additional loss of revenue if appellants are ‘‘de- 
nied the protection of the Antidumping Act which requires 
that the effects of such sales be offset by the assessment of 
special antidumping duties’’ (J.A. 6a-8a). 

In its prayer for relief, the complaint sought (1) a declar- 
atory judgment that the proposed determination of the ap- 


pellees was unlawful; and (2) an injunction restraining 
appellees from making that determination (J.A. 8a-9a). 
Preliminary injunctive relief was also sought (J.A. 9a). 


2. Proceedings Below. The complaint was filed on April 
19, 1960 (J.A. 10a). On April 22, 1960, it was amended to 
encompass importations of cement from other European 
countries (J.A. 1la-14a).1_ The amendment also took note 
of the fact that, in actuality, the notice directing the with- 
holding of final appraisement of Norwegian cement had been 
revoked on April 18, 1960 (J.A. 11a).? 

On April 28, 1960, appellees filed a motion to dismiss, 
which was based upon (1) lack of jurisdiction in the district 
court over the subject matter; and (2) failure of the com- 


1 For the purposes of the resolution of the issues presented by 
this appeal, it is necessary for this Court to consider solely the 
allegations of the complaint pertaining to Norwegian cement. 

? This revocation of the notice occurred because the Secretary of 
the Treasury had made the determination which appellants char- 
acterized in their complaint as “proposed.” See 25 F.R. 3533. 


4 


plaint to state a claim upon which relief could be granted 
(J.A. 15a). On May 20, 1960, the district court entered an 
order granting the motion on the ground that ‘‘the Court 
lacks jurisdiction over the subject matter of the cause in 
that there exists a complete and adequate remedy at law for 
the plaintiffs in the United States Customs Court’’ (J.A. 
17a)$ 
) STATUTES INVOLVED 

The relevant statutory provisions are set forth in the 

Appendix, infra, pp. 45-52. 


SUMMARY OF ARGUMENT 


I 


A. The district court correctly concluded that it was 
without jurisdiction over appellants’ complaint, which chal- 
lenges a finding made by the Secretary of the Treasury 
under the Antidumping Act of 1921. By virtue of 28 U.S.C. 
1582, 1583 and 1340, the specialized customs tribunals have 
been vested with exclusive jurisdiction over controversies 
arising out of the operation of laws relating to the exaction 
of customs duties. Accordingly, the courts have rejected 
every attempt by an importer or American producer to 
litigate a customs controversy in the district court. In 
Horton v. Humphrey, 146 F. Supp. 819 (D.D.C.), affirmed, 
352 U.S. 921, it was expressly held that the exclusive juris- 
diction of the Customs Court extends to the administration 
of the Antidumping Act. 

B. Appellants have a complete and adequate remedy in 
the Customs Court under Section 516 of the Tariff Act of 
1930. Under Section 516, American producers have the 
right to file appeals for reappraisement and protests in the 
Customs Court if dissatisfied with administrative action 
relating to customs duties. 


Contrary to appellants’ contentions, Section 516 is ap- 


3 On the same date, the court entered an order granting leave to 
the City Lumber Company of Bridgeport, Inc., the sole importer 
of Norwegian cement in the United States, to intervene as a party 
defendant (J.A. 16a). The intervenor is an appellee in this Court. 
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plicable to controversies of the kind here involved by reason 
of Section 210 of the Antidumping Act, as construed in 
United States v. Manahan Chemical Co., Inc., 23 C.C.P.A. 
(Customs) 332. And there is no greater merit to the other 
reasons advanced by appellant to justify its failure to bring 
a Section 516 proceeding in the Customs Court. The es- 
sence of appellants’ complaint is that, because of the Secre- 
tary’s purportedly erroneous finding, dumping duties are 
not being assessed against importations of cement. Appel- 
lants are thus challenging the ‘‘rate of duty’’ that is being 
imposed upon cement, as that term is used in Section 516(b). 
In this connection, decisions of both the Supreme Court and 
the Court of Customs and Patent Appeals require the re- 
jection of appellants’ claim that rates of duty are not here 
involved because dumping duties are not duties but, instead, 
penalties. 

Nor do Talbot v. Atlantic Steel Co., — U.S. App. D.C. —, 
275 F. 2d 4, and Cotonificio Bustese S.A. v. Morgen- 
thau, 74 App. D.C. 13, 121 F. 2d 884, support appellants’ 
position that the district court has jurisdiction over this 
action. Both of those cases are distinguishable on numerous 
grounds—among them that the respective plaintiffs were 
seeking simply to require administrative consideration of an 
application for relief, i.e., were not seeking review of any ad- 
ministrative decision bearing upon the imposition of cus- 
toms duties. 

Finally, it is questionable whether the 1957 testimony be- 
fore a congressional committee of a Treasury Department 
official, which is relied upon by appellants, can be deemed a 
significant part of the legislative history of either the Anti- 
dumping Act or Section 516 of the Tariff Act. In any event, 
since that official’s expressed view was that American pro- 
ducers are entirely without a remedy, his testimony does not 
assist appellants. 

sag 


If Section 516 does not provide appellants with a remedy 
in the Customs Court, they have no remedy in any court. 

It is settled that importers dissatisfied with administra- 
tive action pertaining to customs duties possess only those 
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remedies which have been expressly conferred upon them 
by Congress. This principle applies to American pro- 
ducers as well. 

In fact, unlike importers, American producers historically 
were deemed to have no standing whatever to complain of 
the manner in which the customs laws were being admin- 
istered. Even though the early tariff acts were enacted 
largely for their protection, American producers had no 
judicially enforceable rights until an 1890 enactment was 
construed to permit them to file a protest in the guise of an 
importer. This indirect right was taken away in 1913 and 
the American producer remained without any right or 
remedy until the enactment of Section 516 in 1922. The 
Section 516 remedy, which is narrower than that bestowed 
upon importers, was all that Congress intended that Ameri- 
can producers should possess. 


It 


Even if the district court could have entertained the com- 
plaint ab initio, it would nevertheless have been required to 
dismiss it on the merits. Neither Section 202(b) of the Anti- 
dumping Act nor the Customs Regulations promulgated 
thereunder preclude allowance for a reasonable quantity 
discount not reflecting measurable savings in costs of pro- 
duction. And Congress, fully aware that the statute was 
administratively construed to permit such an allowance, did 
not either disapprove this interpretation or amend the stat- 
ute to incorporate the restriction appellants seek. 


ARGUMENT 
The District Court Correctly Dismissed Appellant’s Complaint 
Introduction 


In this case, appellants seek to litigate in a district court 
their controversy with the Secretary of the Treasury re- 
specting whether dumping duties should be assessed upon 
importations of Norwegian cement. As their complaint 
discloses, they take issue with the finding of the Secretary, 
following-a full investigation under the provisions of the 
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Antidumping Act, that importations of Norwegian cement 
are not being, and are not likely to be, sold in the United 
States at less than fair value within the meaning of Sec- 
tion 201(a) of the Act, as amended (19 U.S.C. 160(a)), infra, 
p. 49. Appellant’s complaint insists (1) that Norwegian 
cement is in fact being sold in the Connecticut market at 
less than fair value; and (2) that, in arriving at a contrary 
conclusion, the Secretary improperly made an allowance for 
quantity discounts given to the appellee importer (J.A. 
5a-8a). Appellants seek the intervention of the dis- 
trict court because these alleged sales at less than fair value 
have purportedly put them, and will continue to put them, 
at a serious competitive disadvantage (J.A. 6a-8a). This 
disadvantage, it is said, can be removed (and the asserted 
resultant injury remedied) only by the assessment of dump- 
ing duties against past and future importations of Nor- 
wegian cement by the appellee intervenor, City Lumber, the 
sole American importer of such cement (J.A. 7a-8a). 

One of the issues on this appeal is whether American pro- 
ducers such as appellants can invoke the jurisdiction of a 
district court to obtain relief looking to the imposition of 
higher customs duties on imported merchandise. We submit 
that, at least insofar as these appellants and their claimed 
grievance are concerned, the answer is clearly in the nega- 
tive. As we show in Point I,.Judge MceGarraghy was cor- 
rect in his conclusion that appellants have an adequate 
remedy in the Customs Court and that, therefore, that court 
has exclusive jurisdiction. 

But were there substance to appellants’ contentions that 
an American producer cannot litigate in the Customs Court 
questions pertaining to the imposition of dumping duties, 
the district court still could not have entertained the com- 
plaint. We show in Point II that American producers have 
never been deemed to possess an inherent right to obtain 
relief from administrative action relating to the duties to be 
imposed upon merchandise imported by others. To the con- 
trary, they have always been restricted to such rights and 
remedies as may have been expressly conferred by Congress. 
Their standing to complain that imported merchandise 
should be subjected to higher duties is now governed by 
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Section 516 of the Tariff Act of 1930 (19 U.S.C. 1516), infra, 
pp. 45-49, as supplemented in the area of dumping duties by 
Section 210 of the Antidumping Act (19 U.S.C. 169) infra, 
pp. 51-52. Thus, if appellants are correct in their contention 
that these statutes fail to provide them with an adequate 
remedy here, it necessarily follows that they lack standing 
to challenge the Secretary’s action in any court. 

As a further alternative basis for affirmance of the judg- 
ment of dismissal, we urge in Point III that, in any event, 
appellants’ complaint fails to state a claim upon which relief 
could be granted because the Secretary’s determination in 
this case is invulnerable to attack upon the ground advanced 
in the complaint. Contrary to appellants’ assertion, the 
Secretary is not precluded by the Antidumping Act, or the 
regulations promulgated thereunder, from making a reason- 
able allowance for quantity discounts which do not reflect 
measurable savings in costs of production. 


I 


Exclusive Jurisdiction over the Subject Matter of the Com- 
plaint is Vested in the Customs Court 


A. 28 U.S.C. 1582 and 1583 Gives the Customs Court Exclu- 
sive Jurisdiction over Controversies Relating to the 
Exaction of Customs Duties, Including Special Dump- 
ing Duties. 


Through the establishment of the Customs Court and the 
Court of Customs and Patent Appeals, with ultimate review 
in the Supreme Court by a writ of certiorari, Congress has 
provided an avenue for obtaining redress for asserted griev- 
ances or wrongs occurring in the operation of laws relating 
to the exaction of customs duties. And in providing a spe- 
cialized forum for considering controversies arising out of 
such exactions, Congress has stipulated that the jurisdic- 
tion vested in the Customs Court shall be exclusive. 28 
U.S.C. 1583, infra, p. 45, declares: 


The Customs Court shall have exclusive jurisdiction 
to review on protest the decisions of any collector of 
customs, including all orders and findings entering into 
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the same, as to the rate and amount of duties charge- 
able and as to all exactions of whatever character within 
the jurisdiction of the Secretary of the Treasury; * * * 
{Emphasis supplied.] 


See also 28 U.S.C. 1582, infra, p. 45. 


To dispel all doubt as to the exclusiveness of the Customs 
Court jurisdiction, Congress, in defining the original juris- 
diction of the district courts, has expressly excepted ‘‘mat- 
ters within the jurisdiction of the Customs Court.’’ 28 
U.S.C. 1340, infra, p. 45. Final decisions of the Customs 
Court are subject to review by appeal to the Court of Cus- 
toms and Patent Appeals (28 U.S.C. 1541) and, in turn, 
‘*Cases in the Court of Customs and Patent Appeals may 
be reviewed by the Supreme Court by writ of certiorari.’’ 
28 U.S.C. 1256. 


The explicit provisions placing jurisdiction in the Cus- 
toms Court—to the exclusion of the district courts—mark 
the continuation of a well-defined and long-established 
policy. Thus, the courts have repeatedly recognized, be- 


fore as well as after the adoption of 28 U.S.C. 1583, that 
the Customs Court has exclusive -jurisdiction with respect 


* Congress initiated this practice with the Customs Administra- 
tive Act of 1890 (26 Stat. 131), in which it undertook the establish- 
ment of a separate specialized system of courts for the resolution 
of customs controversies. In the 1890 Act, Congress provided for 
a Board of Gencral Appraisers (Section 12, 26 Stat. 136), which 
was to have jurisdiction over all protests from decisions of the col- 
lectors of customs, and appeals for reappraisement. Sections 12, 
14, 26 Stat. 136-138. Under Section 15 of the 1890 Act (26 Stat. 
138), the courts of general jurisdiction participated in this review 
procedure at the appellate level. However, even this participation 
was eliminated by the Tariff Act of 1909, 36 Stat. 11, 91. By that 
Act, Congress withdrew from the courts of appeals jurisdiction to 
review decisions of the Board of General Appraisers and vested that 
jurisdiction in the Court of Customs Appeals, which it simultane- 
ously established. Section 29, 36 Stat. 105-107. In 1926, the Board 
of General Appraisers was redesigned as the Customs Court. 44 
Stat. 669. The present provision for exclusive jurisdiction in that 
court (28 U.S.C. 1583) first appeared in the 1948 revision of the 
Judicial Code (62 Stat. 943). 
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to customs controversies, and that, by the same token, the 
district courts are without jurisdiction. Morgantown Glass- 
ware Guild, Inc. v. Humphrey, 98 U.S. App. D.C. 375, 236 
F. 2d 670, certiorari denied, 352 U.S. 896; Eastern States 
Petroleum Corp. v. Rogers, U.S. App. D.C. ; F. 
2d (decided May 12, 1960) ; Horton v. Humphrey, 146 F. 
Supp. 819 (D.D.C.), affirmed, 352 U.S. 921; Boston Wool 
Trade Ass’n v. Snyder, 82 U.S. App. D.C. 144, 161 F. 2d 
648; United States v. Cottman Co., 190 F. 2d 805 (C.A. 4), 
certiorari denied, 342 U.S. 903; Cottman Co. v. Dailey, 94 
F. 2d 85 (C.A. 4); David L, Moss Co. v. United States, 103 
F. 2d 395, 26 C.C.P.A. (Customs) 381; Riccomini v. United 
States, 69 F. 2d 480 (C.A. 9); Patchogue-Plymouth Mills 
Corp. v. Durning, 101 F. 2d 41 (C.A. 2); Gulbenkian v. 
United States, 186 Fed. 133 (C.A. 2). 

That controversies with respect to the administration of 
the Antidumping Act are within the ambit of the exclusive 
jurisdiction of the Customs Court was conclusively settled 
in Horton v. Humphrey, supra. In that case, importers of 
east iron soil pipe sought in the district court (as appellants 
seek in this action) a declaratory judgment and injunctive 
relief against, inter alia, the Secretary of the Treasury. 
As here, one of the allegations of the complaint was that 
certain findings made by the Secretary of the Treasury 
under the Antidumping Act were invalid. Because the con- 
stitutionality of the Act was also brought into issue, a 
three-judge court was convened. It unanimously deter- 
mined that the complaint ‘‘must be dismissed’? [146 F. 
Supp. at 820-821]: 


* * * The imposition of a duty may under the statu- 
tory plan be reviewed by the Customs Court and the 
Court of Customs and Patent Appeals (with recourse 
to the Supreme Court through petition for certiorari). 
This statutory form of review has been held, in com- 
parable situations, to constitute an adequate remedy 
at law and therefore to bar equitable relief, and to be 
the exclusive method of review. [Citing cases.] * * * 
Plaintiffs contend that the present case is different 
from those cited because, they say, the specialized cus- 
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toms courts cannot review the constitutionality of the 
Act or whether the Secretary of the Treasury’s findings 
or those of the Tariff Commission are supported by 
the evidence. That the jurisdiction of the Customs 
Court and the Court of Customs and Patent Appeals 
extends beyond the mere review of accuracy of ap- 
praisals and classifications of merchandise is shown by 
the cases noted above, and particularly those in which 
the Court of Customs and Patent Appeals passed on 
the constitutionality of the Antidumping Act; see also 
United States v. Central Vermont Ry. Co., 1929, 17 
C.C.P.A., Customs, 166. It is true that in T. M. Duche 
& Sons v. United States, 1948, 36 C.C.P.A., Customs, 
19, certiorari denied, 1949, 336 U.S. 931, 69 S.Ct. 738, 
93 L. Ed. 1091, and T. M. Duche & Sons v. United 
States, 1952, 39 C.C.P.A., Customs, 186, certiorari 
denied, 344 U.S. 830, 73 S.Ct. 35, 97 L. Ed. 646, the 
court did decline to examine the validity of certain 
actions of the Tariff Commission and the President, 
but this was only because of the theory that these 
actions could not be reviewed by any judicial body, 
and not because of any limitation of jurisdiction pecu- 
liar to the Customs Court or the Court of Customs and 
Patent Appeals. 


The Supreme Court affirmed. 352 U.S. 921. 


There can be equally no question that the relevant juris- 
dictional provisions are to be given effect irrespective of 
whether the complaint comes from an importer or an Amer- 
ican producer. In Morgantown Glassware Guild v. Hum- 
phrey, supra, for example, the Guild (representing Ameri- 
can producer interests) sought a declaratory judgment in 
the district court that action taken by the Secretary of 
the Treasury pursuant to the General Agreement on Tariffs 
and Trade was unconstitutional and that the Secretary had 
unlawfully imposed reduced rates of duty upon imported 
hand-blown and pressed glassware. The district court dis- 
missed the complaint and this Court affirmed. The basis of 
the affrmance was that Congress had provided the Guild 
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with a remedy in the Customs Court through the vehicle 
of Section 516 of the Tariff Act of 1930° and that that 
remedy is exclusive. See also, Calf Leather Tanners’ Assn. 
v. Morgenthau, 65 App. D.C. 93, 80 F. 2d 536, certiorari 
denied, 297 U.S. 718. 


B. The Exclusive Jurisdiction of the Customs Court Over 
This Controversy is not Affected by the Fact that 
Appellants are American Producers Rather than Im- 
porters. 


Notwithstanding the foregoing, appellants urge that the 
district court erroneously concluded that it had no juris- 
diction over their disagreement with the Secretary respect- 
ing the imposition of dumping duties. They coneede (Br. 
p. 31) that they would be relegated to the Customs Court 
if they were importers challenging administrative action 
under the Antidumping Act. They insist, however, that, 
because they are American producers, they need not re- 
sort to the Customs Court but, instead, are entitled to 
proceed directly in a district court. 

It is difficult to conceive of any basis for attributing to 
Congress the strange belief that (1) the specialized customs 
courts should be the forum for the consideration of an im- 
porter’s complaint that the Secretary has made an invalid 
finding under the Antidumping Act; but (2) the district 
court should be the reviewing tribunal where the claim 
of invalidity is advanced by an American producer. And 
the fact is that Congress plainly had no such belief. To 
the contrary, appellants have been provided with just as 
adequate a remedy in the Customs Court as was possessed 
by the American producer in Morgantown Glassware Guild 
v. Humphrey, supra. As in Morgantown, that remedy is 
exclusive. 

1. Section 210 of the Antidumping Act (19 U.S.C. 169), 
infra, pp. 51-52, provides that the Customs Court and the 
Court of Customs and Patent Appeals shall have the same 
jurisdiction, powers and duties in connection with appeals 


5 Section 516 is discussed, infra, p. 16, et seq. 
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and protests relating to the assessment of dumping duties 
‘‘as in the case of appeals and protests relating to customs 
duties under existing law.’’ Consequently, the review juris- 
diction of the customs courts extends to ‘‘all orders and 
findings’’ (28 U.S.C. 1583) concerning the assessment of 
dumping duties in the same manner and to the same extent 
as with regard to other customs assessments. 

In Section 516 of the Tariff Act of 1930 (19 U.S.C. 1516), 
infra, pp. 45-49, Congress specifically granted American 
manufacturers, producers and wholesalers the right to file 
appeals for reappraisement and protests in the Customs 
Court if dissatisfied with administrative action relating to 
customs duties, as well as the right to appeal and be heard 
as a party in interest. This provision was at the basis of 
this Court’s decision in Morgantown. See pp. 11-12, supra. 

Appellants argue, however, that this Court should not 
even look at Section 516 because it was not enacted until 
after the enactment of the Antidumping Act. This argu- 
ment (Br., pp. 17-21) rests upon the fact that Section 210 
of the latter Act gives the Customs Court jurisdiction in 
connection with appeals and protests relating to dumping 
duties ‘‘as in the case of appeals and protests relating to 
customs duties under existing law’’ (emphasis supplied). 

Appellants’ construction of the phrase ‘‘under existing 
law’’ has been offered to, and expressly rejected by, the 
Court of Customs and Patent Appeals. United States v. 
Manahan Chemical Co., Inc., 23 C.C.P.A. (Customs) 332. 
In Manahan, the Government appealed from a judgment of 
the appellate term of the Customs Court in a reappraise- 
ment proceeding which involved dumping duties. The im- 
porter moved to dismiss the appeal for lack of jurisdiction. 
The contentions of the respective parties were summarized 
by the court as follows [23 C.C.P.A. (Customs) at 333- 
334]: 


It is the contention of counsel for appellee that as 
section 210 of the ‘‘ Antidumping Act,’’ supra, provides 
that appeals may be taken ‘‘under existing law,’’ and as 
subsection M of section 3 of the tariff act of October 3, 
1913, was in full force and effect at the time of the 
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enactment of the ‘‘Antidumping Act’’ and provided 
that the decision of the board of three general apprais- 
ers (now a division consisting of three judges of the 
United States Customs Court, hereinafter referred to 
as the Appellate Division of that court) ‘‘shall be 
final and conclusive against all parties and shall not 
be subject to review in any manner for any cause in 
any tribunal or court,’’ no appeal now lies from the 
decision of the Appellate Division of the United States 
Customs Court in reappraisement cases involving so- 
called dumping duties. 


* * . * - 


Counsel for appellee contend that the language of 
section 210, supra, is not ambiguous, and that the words 
‘under existing law,’’ contained therein, refer—— 


* * * srammatically to the Tariff Act of 1913 and Con- 
gress has expressed its intent that the words should 
continue to be so understood. They could have had 
no other meaning when the Antidumping Act was 
passed and Congress could not have had any possible 
future statutes in mind because of the temporary na- 
ture of the law in which the Antidumping Act is found. 

The United States contends that the words ‘‘under 
existing law’’ mean the law existing at the time of 
importation of the merchandise. * * * 


The court accepted the Government’s position and de- 
nied the motion to dismiss the appeal. After a discussion 
of applicable principles of statutory construction, the court 
stated [23 C.C.P.A. (Customs) at 336]: 


We are of opinion, therefore, that the language con- 
tained in section 210, supra 


and the general appraisers, the Board of General Ap- 
praisers, and the Court of Customs Appeals shall have 
the same jurisdiction, powers, and duties in connec- 
tion with such appeals and protests as in the case of 
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appeals and protests relating to customs duties under 
existing law. 


had reference to the law in force at the time of the im- 
portation of merchandise subject to its provisions, and 
was not intended to be limited to the provisions of law 
existing at the time of the enactment of the Antidump- 
ing Act. [Emphasis supplied.] 


The ‘‘law in force at the time of importation of’’ the 
cement in issue here includes, of course, the Tariff Act of 
1930, of which Section 516 is an integral and important 
part. Nevertheless, appellants suggest (Br., pp. 19-20) 
that the Manahan holding must be limited by this Court 
to post-1921 legislation expanding the remedies afforded 
importers. 

Such a restrictive application not only derives no sup- 
port from the Manahan opinion itself but, additionally, 
would be inconsistent with the obvious congressional pur- 
pose underlying Section 210. It is clear from that Sec- 
tion, read as a whole, that Congress desired to equate the 
rights and remedies of those claiming to be aggrieved by 
administrative action under the Antidumping Act with the 
rights and remedies provided in connection with the assess- 
ment of other customs duties. Further, as appellants them- 
selves have stressed during the course of this litigation, the 
Antidumping Act was enacted principally for the protec- 
tion of the American producer. It is therefore scarcely 
likely that Congress intended that ‘‘existing law’’ have ref- 
erence only to enactments giving importers a right of ap- 
peal and protest. 

Appellants’ reliance (Br., pp. 20-21) upon Cottman Co. v. 
Dailey, 94 F. 2d 85 (C.A. 4), is misplaced. There is no 
basis for an inference that the failure of the Fourth Cir- 
cuit to cite Section 516 stemmed from a belief on its part 
that that Section is not to be regarded as a part of ‘‘exist- 
ing law’’. The more reasonable explanation is that, since 
Cottman involved solely the question of the Customs Court 
remedies granted to importers by the Antidumping Act, 
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Section 516 was totally irrelevant to the disposition of the 
case and, indeed, may not even have been called to the 
Fourth Circuit’s attention. 

In any event, in view of Manahan, appellants cannot ap- 
propriately ask this Court to speculate as to the signifi- 
cance of the lack of mention of Section 516 in Cottman. 
The primary responsibility for ascertaining the boundaries 
of Customs Court jurisdiction is possessed by the customs 
tribunals themselves and the determination of the Court 
of Customs and Patent Appeals on such matters should be 
respected by other courts—at least where, as here, there is 
no showing of manifest error. If appellants think that the 
Court of Customs and Patent Appeals should have drawn 
a distinction between importers and American producers 
when it held without qualification in Manahan that Section 
210 incorporates ‘‘the law in force at the time of the impor- 
tation of merchandise subject to [the Act]’’, they can and 
should ask that court to reexamine its decision—instead 
of calling upon this Court to give an unduly restrictive ef- 
fect to what was there said. 

2. Appellants do not confine themselves to the argument 
that Section 516 must be disregarded because not ‘existing 
law’’ within the meaning of Section 210 of the Antidumping 
Act. They also advance a variety of reasons why, in their 
opinion, Section 516 is in terms inapplicable. We submit 
that none of these offered reasons will withstand analysis. 

One preliminary observation should be made. Appel- 
lants’ entire discussion is directed to subsection (b) of Sec- 
tion 516, infra, pp. 46-48, which deals with matters of clas- 
sification and rate of duty. They wholly ignore subsection 
(a), infra, pp. 45-46, which entitles the American manufac- 
turer to appeal to the Customs Court for reappraisement 
if he believes that the appraised value of the importation 
is too low. Even a cursory examination of the Antidumping 
Act reveals that questions of valuation are directly involved 
in the determination as to whether dumping duties are to 
be assessed. It is for this reason that Section 210 of the 
Act, infra, pp. 51-52 embraces existing appeal for reap- 
praisement, as well as protest, procedures. 
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Since appellants’ complaint is addressed largely to an ap- 
praisement matter, we submit that they unjustifiably seek 
to limit this Court’s consideration to Section 516(b). Never- 
theless, in the ensuing discussion we shall meet appellants 
on their own ground. 

a. Appellants point out (Br. p. 12) that protests under 
Section 516(b) of the Tariff Act can be directed only to the 
classification of, or the proper rate of duty to be assessed 
upon, imported merchandise. They contend that they are 
not raising any question in this case as to the rate of duty 
which should be assessed against Norwegian cement; 
but are only bringing into issue the Secretary’s finding that 
such cement is not being sold, nor is likely to be sold, in the 
United States at less than fair value. 


We believe that this endeavor to sustain district court 
jurisdiction by isolating the Secretary’s finding cannot 
succeed. The allegations of the complaint leave no room for 
doubt that appellants’ real and only grievance is that dump- 
ing duties are not being imposed upon Norwegian cement. 
We can see no reason to permit appellants to compartment 
each of the incidents relating to the assessment of dumping 
duties, and to litigate each separately. Appellants’ dis- 
satisfaction over the fact that the appellee importer is not 
being called upon to pay dumping duties should—and must 
—be litigated in a single action in that court which has ex- 
clusive jurisdiction over the imposition of customs duties. 

Appellants’ assertion (Br., p. 14) that they ‘‘cannot now 
state any belief as to whether or not a proper ‘rate of duty’ 
is being assessed on cement’’ and cannot ‘‘now state the 
‘rate or rates of duty [they believe] proper’ ”’ is difficult 
to understand. Appellants have represented to the Secre- 
tary of the Treasury that imported cement is being sold in 
the Connecticut market at less than fair value and have 
specified the basis of this belief. And they claim to know 
what the fair value of that cement is; indeed, the gravamen 
of their complaint is that the Secretary did not adopt their 
view. Moreover, the complaint sets forth (J.A. 6a-7a) 
the nature and extent of the injury to the domestic industry 
which has allegedly resulted from the importations in- 
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volved, and was supplemented in this respect by numerous 
detailed affidavits filed in the district court in support of 
appellants’ attempts to obtain interim injunctive relief. 

Section 516(b) provides that, after the prescribed pre- 
liminary steps have been taken, the Secretary shall ‘‘fur- 
nish the complainant with such information as to the entries 
and consignees of such merchandise * * * as will enable the 
complainant to protest the classification of, or rate of duty 
imposed upon, such merchandise * * *.’’ Consequently, 
appellants either already have, or can obtain by following 
the procedures provided in Section 516(b), all the informa- 
tion which would be needed to file a protest under the 
Section. 

b. Appellants next contend (Br., pp. 15-17) that a con- 
troversy respecting the imposition of dumping duties does 
not involve the proper ‘‘rate of duty’’ within the meaning 
of Section 516(b) of the Tariff Act. According to appel- 
lants, dumping duties are not really duties at all but, in- 
stead, are akin to the penalty which is imposed upon im- 
porters who fail to mark properly imported merchandise. 
See 19 U.S.C. 1304(c). Thus, appellants would analogize. 
this case to Cotonificio Bustese S.A. v. Morgenthau, 74 App. 
D.C. 13, 121 F. 2d 884, in which an importer sought a writ 
of mandamus directing the Secretary of the Treasury to 
reconsider a petition which it had filed for the remission or 
mitigation of such a penalty. 

At the outset, it should be noted that, if dumping duties 
are ‘‘penalties’’, it perforce follows that jurisdiction over 
all actions involving the Antidumping Act is vested in the 
district courts rather than the Customs Court—wholly ir- 
respective of whether the action is instituted by an im- 
porter or, as here, by an American producer. Obviously, 
dumping duties cannot be deemed penalties for jurisdic- 
tional purposes when an American producer is the com- 
plainant, but duties when an importer brings the suit. 

Any such result could hardly be reconciled, however, with 
the provisions of Section 210 of the Antidumping Act—in 
fact, if dumping duties are penalties, Section 210 is mean- 
ingless. Nor could it be reconciled with the decision of the 


19 


‘three-judge district court in Horton v. Humphrey, supra, 
which was affirmed by the Supreme Court. Plainly, in 
arriving at the conclusion that it was without jurisdiction, 
the Horton court determined that dumping duties are duties 
and thus within the ambit of the exclusive jurisdiction of 
the Customs Court. 

Although Horton does not discuss the point, the Court 
of Customs and Patent Appeals has squarely held that 
dumping duties are not penalties. C. J. Tower & Sons v. 
United States, 71 F. 2d 438, 21 C.C.P.A. (Customs) 417. 
After a detailed consideration of the question, in the course 
of which Helwig v. United States, 188 U.S. 605, was distin- 
guished, the court stated [71 F. 2d at 445]: 


* * * we cannot escape the conviction that the ex- 
pressed purpose of Congress, in the Anti-Dumping Act 
of 1921, was to impose not a penalty, but an amount 
of duty sufficient to equalize competitive conditions be- 
tween the exporter and American industries affected, 
in order to carry out the manifest intent of this act, 
which was to provide revenue, to regulate commerce, 
and to prevent dumping and the consequent destruction 
of domestic industries. 


While placing heavy reliance upon Cotonificio, which did 
not involve dumping duties, appellants wholly ignore Tower. 

Further, consideration of the nature and purpose of 
dumping duties compels the conclusion that they are not 
penal in character. It is neither legally nor morally wrong 
to buy foreign goods abroad at any price at which they are 
offered provided that the importer makes a proper declara- 
tion of the merchandise to the Collector of Customs at the 
time of importation. Where dumping duties are assessed 
the rationale for assessing them is by no means a penalty 
rationale. Rather, as recognized in Tower, it is in all re- 
spects parallel to the avowed purpose which underlies the 
establishment of most regular customs duties; principally, 
the protection of American industry through the assess- 
ment of a duty which will make the imported merchandise 
fairly competitive with American merchandise. In short, 
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dumping duties are intended to erase what Congress deemed 
to be an unfair advantage—not to penalize an importer 
or exporter. 

This is borne out by the quotation from the report of the 
House Committee on Ways and Means appearing at page 
7 of appellants’ brief. As the Committee explained, ‘‘[t]he 
principle underlying the proposed additional duty *° * ° 
is to add such an amount of duty as will equalize sales * * * 
thereby making it unprofitable to dump goods on the market 
of the United States at lower prices.”’ 

On the other hand, insofar as the matter of improperly 
marking imported merchandise is concerned, Congress was 
quite obviously endeavoring to eradicate what it regarded 
to be an evil practice; namely, the concealment of the true 
country of origin of the merchandise. This is reflected by 
the fact that imported merchandise subject to the marking 
requirements cannot be released for consumption in this 
country unless and until it is properly marked. 19 U.S.C. 
1304(d). Moreover, since if imported merchandise is prop- 
erly declared and properly marked there is no penalty, 
the penalty for improper marking cannot be regarded as 
a protection for domestic producers against lower priced 
importations. 

To further their argument that ‘‘rate of duty’? refers 
only to the ‘‘regular duty assessed pursuant to the provi- 
sions of the Tariff Act of 1930’’, appellants also seem to 
imply (Br. p. 15) that, unlike dumping duties, all duties 
prescribed by the schedules and paragraphs of the dutiable 
list of the Tariff Act of 1930 (19 U.S.C. 1001) represent a 
specified percentage applied to the appraised value of the 
merchandise (e.g., 20 percentum ad valorem). But this is 
not so. Many of the duties provided in the Tariff Act are 
specific rather than ad valorem. See e.g., ‘‘2% cents per 
pound’’ (para. 392); ‘‘10 cents per dozen’’ (para. 713) ; 
“$1.25 per gallon’? (para. 804) ; ‘‘3 cents per square yard”’ 
(para. 1021). Additionally, many duties are in part spe- 
cific and in part ad valorem. See e.g., ‘8 cents each; and 
in addition thereto * * * 45 percentum ad valorem”? (para. 
355); “‘3% cents each and 45 percentum ad valorem’’ 
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(para. 357). All of these are rates of duties and are set 
forth in the tariff schedules as such. 

In these circumstances, for the purposes of Section 
516(b) there can be no meaningful distinction drawn be- 
tween the duties prescribed by the Tariff Act and the duties 
established by the Antidumping Act. Section 202 of the 
Antidumping Act, as amended (19 U.S.C. 161), infra, pp. 
50-51, provides that ‘‘there shall be levied, collected, and 
paid, in addition to any other duties imposed thereon by 
law, a special dumping duty in an amount equal to’’ the 
amount by which ‘‘the purchase price or the exporter’s 
sales price is less than the foreign market value (or, in 
the absence of such value than the constructed value).’’ 
This is just as much the establishment of a ‘‘rate of duty’’ 
as, for example, ‘‘214 cents per pound”? or ‘‘10 cents per 
dozen’’.® 

ce. Appellants urge (Br., pp. 25-28) that their position 
that the district court has jurisdiction derives support from 
this Court’s decisions in Talbot v. Atlantic Steel Co., 
U.S. App. D.C. , 275 F. 2d 4, and Cotonificio Bustese 
S.A. v. Morgenthau, 74 App. D.C. 13, 121 F. 2d 884. Both 
of these cases, however, are clearly distinguishable. 

Cotonificio can be disposed of quite summarily. As pre- 
viously noted, that case was a mandamus action brought 
by an importer seeking to require the Secretary of the 
Treasury, under 19 U.S.C. 1618, to reconsider a petition, 
addressed to the Secretary’s discretion, for the remission 
or mitigation of a penalty which had been imposed upon 
the importer for the failure to mark properly imported 
merchandise. The Secretary had refused to entertain the 
petition on the ground that he was without authority to 
do so. This Court held that, since a penalty was involved, 
19 U.S.C. 1618 was applicable and required the Secretary 
to consider whether the circumstances of the case war- 
ranted remission or mitigation. 


®In endeavoring to limit the term “rate of duty” to the duties 
specified in the Tariff Act of 1930, appellants also overlook the fact 
that many duties are now specified in trade agreements such as the 
General Agreement on Tariffs and Trade. 
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. The Government did not raise any question in this Court 
as to whether the importer could obtain relief in the Cus- 
toms Court (if so, relief by way of mandamus would have 
been unavailable). And, while a majority of the Court 
nevertheless recorded its view that no Customs Court relief 
was possible, appellants can derive little comfort there- 
from. Not only was a penalty there involved but, addi- 
tionally, the importer was complaining of the failure of 
the Secretary to act at all. What is involved here is dump- 
ing duties, which are not penalties. See pp. 18-20, supra. 
And appellants are not complaining of the failure of the 
Secretary to exercise a discretion vested in him alone. 
Rather, appellants’ grievance is that, because of a pur- 
portedly erroneous determination by the Secretary, dump- 
ing duties have not been assessed. Finally, the Antidump- 
ing Act—in contrast to the statutes which this Court was 
concerned with in Cotonificio—contains specific provisions 
for Customs Court review. See pp. 12-13, supra. 

Insofar as Talbot v. Atlantic Steel, supra, is concerned, 
there is nothing to indicate that the question of Customs 
Court jurisdiction was even considered by this Court. The 
Government did not raise the issue at any time during the 
course of the litigation and it was not mentioned by either 
the district court or this Court. In no event, then, could 
there be warrant for appellants’ broad statement (Br. p. 
26) that Talbot ‘‘clearly supports’’ their contention that 
the district court has jurisdiction in this case. 

There are, however, much more fundamental obstacles 
to appellants’ attempt to invoke Talbot. The situation in 
Talbot bears no closer resemblance to that in this case than 
did the situation in Cotonificio. In fact, the only common 
ground between this case and Talbot is that the action was 
brought by an American producer. 

In Talbot, as in Cotonificio, no determination of an ad- 
ministrative official or agency was placed in issue. Instead, 
the assertion was that, while under a clear congressional 
mandate to do so, the Tariff Commission nevertheless had 
declined to institute an escape clause investigation on 
barbed wire under the provisions of Section 7 of the Trade 
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Agreements Extension Act of 1951, 19 U.S.C. 1364. -In 
short, the American producer in Talbot was endeavoring 
simply to require the Commission to act—it was not calling 
upon the district court either to review on the merits some 
determination of the Commission or to direct the Com- 
mission to make a particular finding or determination. 

In their efforts to analogize this case to Talbot, appel- 
lants choose to speak (Br. p. 27) in terms of a failure on 
the part of the Secretary to carry out a ‘‘plain, legal, minis- 
terial duty’’, But no verbalisms can obscure the fact (1) 
that the Secretary is carrying out a fact finding (and thus 
quasi judicial) function when he makes a determination at 
the conclusion of an investigation of suspected dumping; 
and (2) appellants’ complaint is essentially no different 
from any other challenge by a person who has failed to 
obtain a favorable administrative finding or determination. 
We stress again that appellants allege no more nor less 
than that the Secretary’s finding that Norwegian cement 
is not being dumped is erroneous because, in making that 
finding, the Secretary took into consideration a factor which 
(as they read the Antidumping Act) should not have been 
taken into account.’ 

There is no reason why the Customs Court cannot inquire 
into the correctness of this kind of attack upon adminis- 
trative action under the Antidumping Act. In actuality, 


7 Appellants’ statement (Br. p. 29) that appellees “have exceeded 
the scope of their authority in interpreting and applying section 
202(b) (1) of the Antidumping Act” is an equally empty verbalism, 
offered solely because of their desire to make use of language in a 
dictum in Cottman v. Dailey, 94 F. 2d 85 (C.A. 4). The Secretary 
has express authority both to undertake a dumping investigation 
and to issue a finding that the commodity is not being sold at less 
than fair value. As any other official charged with the administra- 
tion of a statute, he also has implicit authority to apply the Act 
in accordance with his understanding of its meaning. Although 
appellants allege that he misread the Act, and came to the wrong 
conclusion as to whether cement was being dumped, the fact re- 
mains that he was just as much within the scope of his authority 
as a district judge who, in a cause within his court’s jurisdiction, 
makes a purportedly erroneous ruling of law. For this reason, and 
others, appellants’ reliance on Cottman is footless. 
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the Court of Customs and Patent Appeals (on appeal from 
the Customs Court) has resolved controversies under that 
Act which came much closer to involving a ministerial duty 
of the Secretary. In United States v. William Prym of 
America, 17 C.C.P.A. (Customs) 180, for example, that 
court held that the Secretary, rather than his subordinate 
Treasury official, must make the finding of dumping. And, 
in United States v. Tower & Sons, 14 C.C.P.A. (Customs) 
421, it ruled that the Secretary must describe the merchan- 
dise in such detail as will adequately guide the appraising 
officials. 

Apart from the fact that Tariff Commission inaction was 
involved in Talbot, the Customs Court could not have as- 
sumed jurisdiction in that case. Under the scheme of the 
Antidumping Act, the determination of the Secretary has a 
necessary and direct bearing upon the duties which are to 
be assessed upon the commodity under investigation. 
Under Section 7 of the Trade Agreements Extension 
Act of 1951, however, any recommendation that might 
be made by the Tariff Commission to the President 
after an escape clause investigation has been conducted 
is purely advisory in character and has no bearing upon 
the proper rate of duty to be applied to importations of 
the commodity involved (7.e., the matter which is of concern 
to the Customs Court). The President has the unlimited 
and unreviewable discretion to reject the recommendation 
of the Tariff Commission for a change in customs treat- 
ment and to leave the concessions granted by the pertinent 
trade agreement in full force and effect. 

d. Finally, appellants claim (Br. pp. 22-25) that the legis- 
lative history of the Antidumping Act reflects that Ameri- 
can producers cannot litigate controversies under that Act 
in the Customs Court. This claim is wholly based upon 
a colloquy between then Assistant Secretary of the Treas- 
ury Kendall and members of the House Committee on 
Ways and Means during hearings in 1957 on proposed 
amendments to the Act. 

Section 210 of the Antidumping Act and Section 516 
of the Tariff Act of 1930 were both enacted 25 years or 
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more ® before Mr. Kendall testified, and they have not been 
amended since enactment in any respect which is material 
to this case. And, as the Supreme Court noted in Fogarty 
v. United States, 340 U.S. 8, 13-14, subsequent legislative 
events cannot be invoked to supplant the contemporaneous 
intent of the Congress which enacted the particular legis- 
lation under consideration. See also, United States v. 
Mine Workers, 330 U.S. 258, 281-282. Moreover, there is 
no indication that the views expressed by Mr. Kendall were 
responsible for any action or inaction on the part of the 
Committee before whom he testified, let alone of the 85th 
Congress itself.® 

Nevertheless, for the purposes of the disposition of this 
appeal, we could agree that Mr. Kendall’s opinion was 
correct. Appellants apparently construe Mr. Kendall’s 
testimony to mean that American producers aggrieved by 
administrative action under the Antidumping Act have a 
remedy but that that remedy is in the district court rather 
than the Customs Court. But the portions of his testimony 
quoted by appellant (Br. pp. 23-24) show that his position 
was not that at all. Rather, it was that American manu- 
facturers are entirely without a remedy. 

In the words of Mr. Kendall, ‘‘there is no appeal when 
the [administrative] decision is against the domestic pro- 
ducer.’’? His statement was made without any qualification, 
and more particularly without any mention of, or distine- 
tion between, the Customs Court and district court. In 
fact, there was no explicit or implicit reference to any 
specific court at any point during the Kendall testimony. 

For reasons to be developed later, if American producers 
cannot invoke Section 516 of the Tariff Act where dumping 


§ Section 516 was carried over from the Tariff Act of 1922. See 
p. 32, infra. 

® While appellants are mistaken in their assertion (Br. p. 24) that 
Mr. Kendall was testifying “under oath”, we fail to see what differ- 
ence appellants think it would make. Mr. Kendall was simply in- 
dicating his opinion on a question of law. The significance of that 
opinion and the “burden” that may be on the Government in this 
Court hardly is affected by whether Mr. Kendall had been asked 
to be sworn. 
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duties are in issue, Mr. Kendall was right in his conclusion 
that there is a total absence of a remedy. In any event, 
appellants cannot offer his testimony as an authoritative 
declaration on the question of American producers’ rem- 
edies without accepting all of the implications of that testi- 
mony.”° 


II 


If Section 516 of the Tariff Act of 1930 Does Not Provide 
Appellants With a Remedy in the Customs Court, They Do 
Not Have a Remedy in Any Court. 


As they did in the court below, appellants implicitly as- 
sume that an American producer is entitled as a matter 
of right to challenge adverse administrative action under 
the Antidumping Act in some court; and that the only 
question is whether jurisdiction lies in the Customs Court 
or, instead, in the district court. Presumably, appellants 
would attempt to justify this assumption by stressing that 
the Antidumping Act was intended for the protection of 
domestic industry. 

There can be no doubt, of course, that the Antidumping 
Act has such a purpose. But it does not follow from that 
fact alone that appellants have standing to complain of the 
failure to assess dumping duties upon the appellee im- 
porter. As we shall now demonstrate, the standing of an 
American producer to seek judicial redress is entirely de- 
pendent upon the availability to them of Section 516 of the 


10 There are three complete answers to appellants’ contention (Br. 
pp. 21-22) that its Section 516(b) remedy would not give it relief 
with respect to the Norwegian cement which has entered the United 
States since June 1959. In the first place, appellants have not 
explained why they could not have obtained such relief by invok- 
ing the Section 516 procedures promptly upon the issuance of the 
Secretary’s finding. What the situation may now be is, of course, 
irrelevant. Secondly, appellants’ legitimate interest in the assess- 
ment of dumping duties on past importations which have already 
irrevocably entered the commerce of the United States in competi- 
tion with their product is, at best, marginal. Third of all, if Section 
516 is solely prospective in operation, Congress must have deter- 
mined that prospective relief is all that the American producer 
should receive from the courts. 
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Tariff Act (as supplemented in the dumping field by Sec- 
tion 210 of the Antidumping Act). Otherwise stated, the 
rights of the American producer begin and end with Section 
516 and, if appellants cannot bring their grievance within 
its provisions, they have no remedy whatever. 


A. Where A Statute Creates A Right And Provides A 
Remedy, That Remedy Is Exclusive. 


The first tariff legislation in the United States was the 
Act of July 4, 1789, 1 Stat. 24, the second public law enacted 
by Congress. From this early inception of the imposition 
of customs duties, those from whom unlawfully high duties 
had been exacted have had a right to obtain judicial redress. 

Prior to the establishment of statutory protest procedures 
in Section 14 of the Act of June 30, 1864, 13 Stat. 202, 214, 
215, the importer could bring a common law action in as- 
sumpsit. Once, however, Congress prescribed a statutory 
remedy for the aggrieved importer, that remedy became 
exclusive and the common law remedy vanished. As stated 
by the Supreme Court in Arnson v. Murphy, 109 U.S, 238, 
243, ‘“‘[T]he common-law action * * * has been converted 
into an action based entirely on a different principle— 
that of a statutory liability, instead of an implied promise 
*** >) See also United States v. Schlesinger, 120 U.S. 109, 
113, 114; Porter v. Beard, 124 U.S. 429, 433; United 
States v. Sherman, 237 U.S. 146, 152. And, in United States 
v. Babcock, 250 U.S. 328, 331, the Supreme Court, citing 
Arnson with approval, observed: 


These general rules are well settled: (1) That the 
United States, when it creates rights in individuals 
against itself, is under no obligation to provide a 
remedy through the courts. United States ex rel. Dun- 
lap v. Black, 128 U.S. 40; Ex parte Atocha, 17 Wall. 
439: Gordon v. United States, 7 Wall. 188, 195; DeGroot 
v. United States, 5 Wall. 419, 431-433; Comegys v. 
Vasse, 1 Pet. 193, 212. (2) That where a statute creates 
a right and provides a special remedy, that remedy is 
exclusive. Wilder Manufacturing Co. v. Corn Products 
Refining Co., 236 U.S. 165, 174-175; Arnson v. Murphy, 
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109 U.S. 238; Barnet v. National Bank, 98 U.S. 555, 
558; Farmers’ & Mechanics’ National Bank v. Dearing, 
91 U.S. 29, 35. 


It is significant that, at the time that Arnson was de- 
cided, paragraph 4 of Section 629 of the Revised Statutes 
(the predecessor of 28 U.S.C. 1340, infra, p. 45 upon which 
appellants rely) gave the circuit courts original jurisdic- 
tion ‘‘of all suits at law or in equity arising under any 
act providing for revenue from imports or tonnage.’’? 
See United States v. Hill, 123 U.S. 681, 685. Thus, Arnson 
decisively establishes that the exclusivity of the statutory 
remedy granted to the importer is wholly independent of 
the scope of the jurisdiction of the district courts; ie., an 
importer may not look to jurisdictional provisions such as 
28 U. S. C. 1340 as a source of some kind of additional 
remedy in a district court. 


B. This Principle Has Particular Application Here Since 
American Producers’ Rights And Remedies Have Al- 
ways Been Dependent Upon A Specific Legislative 
Grant. 


Arnson and Babcock are equally applicable to American 
producers. By Section 516 of the Tariff Act of 1930, Con- 
gress has provided a special remedy for them. That remedy 
is, therefore, exclusive and cannot be enlarged upon by 
resort to 28 U.S.C. 1340, or any other provision dealing with 
the jurisdiction of district courts. 

Indeed, there is even less basis for any insistence by an 
American producer that he possesses a remedy beyond that 
specifically given by Congress. This is seen from the his- 
torical evolution of the American producers’ right of pro- 
test and appeal in the field of customs duties. 


1. While an importer always has possessed either a com- 
mon law or statutory right to challenge illegal exactions 
of customs duties, this has not been true of the American 


11 Neither the Customs Court, nor its predecessor the Board of 
General Appraisers, had as yet been established. See n. 4, supra, 
p. 9. 
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producer. Despite the fact that, from the beginning of the 
Republic, tariff acts have been largely motivated by a de- 
sire to afford protection to domestic industries, American 
producers have never had a recognized right to challenge 
the imposition of an illegally low rate of duty except to 
the extent that such a right had been granted by Congress. 

Congress was over a century in providing the American 
manufacturer with a right of protest, and almost as long 
in addressing itself at all to the subject. In 1883, a tariff 
bill (H.R. 7313, 47th Cong.) was introduced which contained 
a provision allowing American producers to protest the 
classification and rate of duty assessed against imported 
merchandise. This provision, which was described on the 
floor of Congress as one ‘‘never hitherto recognized in prac- 
tice or embodied in our statutes’’ (14 Cong. Rec. 1586), 
failed of passage. No rights were conferred upon Ameri- 
can producers in the bill (H.R. 5538, 47th Cong.) which be- 
came the Tariff Act of 1883, 22 Stat. 488, notwithstanding 
the fact that it was described by Congressman Haskel, one 
of its managers, as [14 Cong. Ree. 3727] ‘‘fairly protective 
to the great interests of the nation, to all its leading in- 
dustries.’’ 


The Tariff Act of 1890, 26 Stat. 567, was avowedly en- 
acted for the protection of domestic industries.’* Yet this 


12 The report of the House Committee on Ways and Means [H. 
Rept. 1466, 51st Cong., 1st Sess.] stated (pp. 1-2): 


We seek by the increased duties recommended not only to 
maintain but to enlarge our own manufacturing plants and 
check those supplies from abroad which can be profitably pro- 
duced at home. The general policy of the bill is to foster and 
promote American production and diversification of American 
industry. 

We have not been so much concerned about the prices of 
the articles we consume as we have been to encourage a sys- 
tem of home production which shall give fair remuneration to 
domestic producers and fair wages to American workmen, and 
by increased production and home competition insure fair 
prices to consumers. 

Every reduction of duty below the point where our pro- 
ducers can compete under existing conditions with the foreign 
product involves a reduction of the cost of production at home 
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Act similarly conferred no standing upon the American 
producer to complain of the assessment of customs duties. 

Confronted with this absence of any direct right to ques- 
tion the duties imposed upon importers, some American pro- 
ducers seized upon the provisions of Section 14 of the Cus- 
toms Administrative Act of June 10, 1890, 26 Stat. 137, and 
Section 14 of the Tariff Act of 1909, 36 Stat. 11, 100, author- 
izing protests if an importer was ‘‘dissatisfied’’ with the 
decision of the collector ‘‘as to the rate and amount of duties 
chargeable on imported merchandise.’’** Producers who 
believed that a particular type of competitive imported mer- 
chandise was being assessed at too low a rate or amount of 
duty took advantage of these provisions by importing mer- 
chandise of this type themselves and protesting against 
the collector’s assessment of duty on the ground that it was 
too low in either rate or amount. 


The Government did not believe that Section 14 of the 
1890 and 1909 Acts were intended to give indirectly to the 
American producer a right which Congress had failed 
to bestow directly. But, in United States v. Schwartz & 
Co., 3 Ct. Cust. Appls. 24, the then Court of Customs Ap- 


peals held that Section 14 should be literally construed 
and that an importer was entitled to protest even though his 
‘‘dissatisfaction’’ was that the rate was too low rather than 
too high. In a dissenting opinion, Judge Barber noted, 
inter alia, that the ‘‘importer’’ was actually an American 
producer and that neither party had urged that a right 
of protest of this nature had existed prior to the enactment 
of the Customs Administrative Act of 1890. 3 Ct. Cust. 
Appls. at 39, 49. 


The Schwartz case was decided in 1912. In enacting the 
so-called Underwood Tariff the following year (Act of 


if we would retain the home market, and while temporarily re- 
sulting in a cheapening of prices, will limit the volume of home 
production, if not destroy it, or reduce the wages of labor to 
or below the European level. Either is a calamity which the 
proposed legislation seeks to avert. 


13 As previously noted (n. 4, supra, p. 9) Section 12 of the 1890 
Act created the Board of General Appraisers. 
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October 3, 1913, 38 Stat. 187) Congress cut off the Ameri- 
can producer’s right of protest in the guise of an importer. 
In paragraph N of Section 3 it was provided that the im- 
porter could protest only ‘‘if dissatisfied with such deci- 
sion imposing a higher rate of duty, or a greater charge, fee 
or exaction.’? (Emphasis supplied.) ™* 

In 1921 (the year of the enactment of the Antidumping 
Act) tariff legislation was once’ again before Congress, 
which decided to grant to the American producer the right 
to protest if he considered that duties were being collected 
at too lowa rate. The thought of the House of Representa- 
tives (reflected in H.R. 7456, 67th Cong.) was to restore 
the situation as it had prevailed between 1890 and 1913; 2.e., 
to allow the American producer to import merchandise and 
protest because too small an exaction was taken in connec- 
tion with it. The House bill also proposed, however, to give 
an additional remedy to the American producer by allowing 
him to protest directly when it was not practical for him to 
import goods and protest as an importer.” 


14 This change was explained in the House Committee report in 
the following terms [H. Rept. 5, 63rd Cong., 1st Sess., p. XLVI]: 
Paragraph N takes the place of subsection 14 of section 28 

of the present law. It provides the conditions under which 
the decision of the collector as to the rate and amount of duty 
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may be appealed from. 
* * © The power to appeal is limited to the appeal against a 
higher rate of duty. This limitation is suggested by us, as it 
happens that manufacturers have themselves imported an arti- 
cle similar to one of their own manufacture and have appealed 
from the ruling of the collector in order to get a higher rate of 
duty fixed on an article which they manufacture. 


15 The explanation for this proposal [H. Rept. 248, 67th Cong., 
Ist Sess., p. 26] was: 

The right of protest against the rate or amount of duty as 
being too low, which was in the law prior to 1913, has been 
restored and extended to give American manufacturers and 
producers an opportunity to be heard upon matters of value 
and classification of imported merchandise directly affecting 
their interests. In the extended privileges the manufacturer 
or producer must first show to the satisfaction of the Board 
of General Appraisers that it is impracticable for him to im- 


The Senate did not accept the House provision and sub- 
stituted for it what became Section 516 of the Tariff Act 
of 1922, 42 Stat. 858, 970, which is now Section 516 of the 
Tariff Act of 1930. The conference report [H. Rept. 1207, 
67th Cong., 2d Sess.] discloses the reasoning underlying 
the substitution (p. 157): 


Amendment No. 2066: The House bill provided that 
whenever an American manufacturer or producer 
should prove that it was impracticable for him to make 
an importation of merchandise he could appear in any 
case in which the question was involved, or he could 
present his facts to the collector, and he was given the 
right to appeal for reappraisement or to make a pro- 
test. The provisions of the House bill were susceptible 
of doubtful interpretation. The Senate amendment 
strikes out this section and provides for a more detailed 
and practical method of getting the facts before the 
appraising officers. If the American manufacturer, 
producer, or wholesaler is not satisfied with the ap- 
praiser’s action, he may, under subdivision (a) of sec- 
tion 516, file an appeal for reappraisement or file 
a protest under the provisions of subdivision (b). 


In providing the American producer with this right of 
direct protest, Congress specifically made his remedy nar- 
rower than that which was bestowed upon importers. While 
an importer may protest the legality of the rate and amount 
of the exacted duties, Section 516(b) entitles the American 
manufacturer to protest only with respect to the classifica- 
tion or rate of duty imposed. See p. 17, supra. In E. C. 
Miller Cedar Lumber Co. v. United States, 24 C.C.P.A. 
(Customs) 273, the Court of Customs and Patent Appeals 
took note of this distinction. There, an American producer 
sought to question the measurement of the board feet of 


port goods in his own name or in the name of an agent, and 
no manufacturer or producer will be permitted to inspect the 
invoice or other papers of the importer to get information which 
the Board of General Appraisers thinks should not be disclosed 
to him. 
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lumber contained in an import shipment, rather than classi- 
fication or rate of duty applicable to the lumber. Affirming 
a dismissal of the protest, the court held [24 C.C.P.A. 
(Customs) at 280]: 


* * * whatever its reasons might have been, the Con- 
gress did no extend to the American manufacturer the 
right to protest against the amount of duty assessed 
against imported merchandise, but limited its right of 
protest to the classification thereof, and the rate or 
rates of duty assessed thereon. It did not authorize 
the American manufacturer to protest against the col- 
lector’s decision as to the weights, measures, and quan- 
tities of imported merchandise, nor to challenge the 
correctness of the collector’s orders and findings, un- 
less the proper classification of such merchandise, or 
the assessment of the proper rate or rates of duty 
thereon, depended upon such weights, measures, quanti- 
ties, and orders and findings of the collector. No doubt, 
the Congress assumed that, unless the classification 
of imported merchandise, and the rate or rates of duty 
to be assessed thereon, depended upon the orders and 
findings entering into the collector’s decision, such 
orders and findings might safely be left to the customs 
officials, giving the importers only the right to chal- 
lenge their correctness. [Emphasis supplied.] 


See also Latchford Glass Co. v. United States, 25 C.C.P.A. 
(Customs) 207, 213-214."* 


16In Latchford, the court stated: 

We think it is clear from what has been said that, although 
an American manufacturer, producer, or wholesaler has been 
afforded the right, under the provisions of section 516(b), to 
protest against the classification of the collector for the purpose 
of raising the issue of whether the 10 per centum ad valorem 
rate of duty provided in subsection (b) of section 304 should 
be assessed against imported merchandise, no authority has 
been extended to such manufacturer, producer, or wholesaler 
to protest against the classification of the collector so far as it 
relates to the delivery or withholding of delivery of merchan- 
dise. E. C. Miller Cedar Lumber Co. v. United States, supra. 
[Emphasis supplied.] 
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In addition to holding that the American producer derives 
standing to complain solely from specific congressional 
enactments, the Court of Customs and Patent Appeals has 
also recognized that Congress has the power to take away, 
or limit, the rights which it has granted to the American 
producer. In Section 2(a) of the Reciprocal Trade Agree- 
ments Act of June 12, 1934, 48 Stat. 944, Congress ex- 
pressly withdrew the American producers’ right to protest 
in the area of rates fixed under that Act. Thereafter, an 
American producer endeavored to resort to the device which 
had been successfully utilized in United States v. Schwartz 
& Co., supra, p. 30. In George S. Fletcher v. United States, 
25 C.C.P.A. (Customs) 195, 200, it was held that he could 
not do so: 


Obviously by its express amendment of the 1930 act it 
[Congress] did not intend that the producer could do 
indirectly what it denied him the right to do directly. 
If a producer, such as the appellant, could make an im- 
portation and accomplish the same purpose by protest- 
ing [under § 1514] the rate fixed under the amended 


Tariff Act of 1930, the amendment to the act would 
amount to a nullity. 


2. On the basis of these considerations, we submit that, 
if Section 516 does not apply to their grievance, appellants 
are in precisely the same position as American producers 
who in the past have been deemed to have no standing to 
complain because of the absence of legislation specifically 
conferring rights and remedies upon them. It need only 
be added that Section 10(a) of the Administrative Pro- 
cedure Act, 5 U.S.C. 1009(a),!7 does not call for a different 
result. 

In Kansas City Power & Light Co. v. McKay, 96 U.S. 
App. D.C. 273, 281, 225 F. 2d 924, 932, certiorari denied, 350 


17 Section 10(a) provides: 


** * Any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action within 
the meaning of any relevant statute, shall be entitled to judicial 
review thereof. 
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U.S. 884, this Court quoted at length from the Attorney 
General’s Manual on the Administrative Procedure Act. 
It is there indicated that the term ‘‘legal wrong,”’ as used 
in Section 10(a), means ‘‘such wrong as particular statutes 
and the courts have recognized as constituting grounds for 
judicial review.’? The Manual goes on to observe: 


*** The Attorney General advised the Senate Com- 
mittee on the Judiciary of his understanding that sec- 
tion 10(a) was a restatement of existing law. More 
specifically he indicated his understanding that sec- 
tion 10(a) preserved the rules developed by the courts 
in such cases as Alabama Power Co. v. Ickes, 302 U.S. 
464 (1938); Massachusetts v. Mellon, 262 U.S. 447 
(1923); The Chicago Junction Case, 264 U.S. 258 
(1924); Sprunt & Son v. U.S., 281 U.S. 249 (1930); 
Perkins v. Lukens Steel Co., 310 U.S. 113 (1940) ; and 
Federal Communications Commission v. Sanders Brs. 
Radio Station, 309 U.S. 470 (1940). Sen. Rep. p. 44 
(Sen. Doe. p. 230). This construction of section 10(a) 
was not questioned or contradicted in the legislative 


history. Also implied is the continuing role of the 
courts in determining, in the context of constitutional 
requirements and the particular statutory pattern, who 
is entitled to judicial review. [Emphasis supplied.] 


In short, the Administrative Procedure Act cannot be 
read as broadening the standing of an American producer 
to complain of administrative action under customs legis- 
lation. Now, as before 1946, the American producers’ rights 
and remedies are wholly governed by Section 516 of the 
Tariff Act. If Section 516 does not give appellants the 
measure of protection in the dumping field to which they 
think they are entitled, they should do what American pro- 
ducers have done in the past: seek remedial legislation.’* 


18 Talbot v. Atlantic Steel, supra, is consistent with our position 
in this regard. In that case, the American producer was seeking 
merely to compel the Tariff Commission to act. It was never sug- 
gested that such action as might be taken by the Commission could 
be challenged by Atlantic Steel in any court. See pp. 22-23, supra. 
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Ii 


Appellants’ Attack Upon the Secretary’s Finding Under the 
Antidumping Act is Without Substance as a Matter of Law. 


For the foregoing reasons, we submit that the district 
court correctly concluded that it could not entertain appel- 
lants’ complaint. We now show, as another alternative 
basis for affirmance, that the complaint fails to state a 
claim upon which relief could be granted because the Secre- 
tary’s action here involved is not open to challenge on the 
ground advanced in the complaint. For the purposes of 
this argument, we assume (without conceding) that there 
are circumstances in which there may be judicial review of 
the merits of a finding by the Secretary that an imported 
commodity is (or is not) being sold (or likely to be sold) 
in the United States at less than fair value.® 

Appellants allege that it was stated by, or on behalf of, 
appellees (1) that the Secretary’s finding was ‘‘based on 
the grounds that the greater quantities sold to the single 
United States customer [i.e., the appellee importer] as 
compared with sales to Norwegian customers in the home 
market justified a quantity discount to said United States 
customer of five per cent under the provisions of Section 
202(b)(1) of the Antidumping Act’’; and (2) that the five 
per cent quantity discount ‘‘in no way reflects a savings in 
cost of manufacture of the larger quantities involved in 
sales to the United States customer as compared with sales 
to Norwegian customers on the home market’? (J.A. 5a). 
The correctness of these allegations was put in issue by an 
affidavit of an Assistant Deputy Commissioner of Customs, 
which was filed with the opposition to appellants’ motion 
for summary judgment. We recognize, however, that, in 


19 The Court of Customs and Patent Appeals has suggested that 
the merits of the Secretary’s findings under the Antidumping Act 
are beyond the scope of judicial review. See e.g., United States v. 
Tower & Sons, 14 C.C.P.A. (Customs) 421, 427. 


the present posture of the case, the allegations of the com- 
plaint must be accepted as true.” 


Therefore, the question here is whether Section 202(b) (1) 
(19 U.S.C. 161(b)(1)) permits the Secretary to take into 
consideration quantity discounts only to the extent that such 
discounts ‘‘reflect savings in cost of manufacture as a 
result of the larger quantities ordered.’’ We submit that 
the answer is in the negative and that, as a matter of law, 
the Secretary was fully authorized to take the action which 
appellants claim was illegal. 


A. Neither Section 202(b) of the Antidumping Act Nor 
the Regulations Promulgated thereunder Preclude 
Allowance for Quantity Discounts Not Related to 
Savings in Costs of Production. 


1. Insofar as is relevant here, Section 202(b), as 
amended, provides: 


In determining the foreign market value for the pur- 
poses of subsection (a) of this section, if it is estab- 
lished to the satisfaction of the Secretary or his dele- 
gate that the amount of any difference between the 
purchase price and the foreign market value (or that 


20 The reasons actually asstgned by the Secretary for his deter- 
mination that Norwegian cement was not being dumped have been 
published in the Federal Register [25 F.R. 3533]: 


* * * Tt was determined that for fair value purposes a com- 
parison of the price of the Portland cement sold for home con- 
sumption in Norway in ship-sale quantities with the price of 
the Portland cement sold to the United States was appropriate. 

In making the comparison due allowance was made for the 
higher costs such as financing, advertising, and selling ex- 
penses in connection with sales in the home market as compared 
with those attending selling to the United States. It was also 
determined that the much greater quantities per order sold to 
the United States as compared with the relatively small sales 
to the many home market customers justified a quantity allow- 
ance in accordance with the provisions of the Antidumping 
Act. Purchase price was found to be not lower than the home 
market price. 
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the fact that the purchase price is the same as the 
foreign market value) is wholly or partly due to— 


(1) the fact that the wholesale quantities, in 
which such * * * merchandise is sold * * * to the 
United States in the ordinary course of trade, are 
* * * creater than the wholesale quantities in which 
such or similar merchandise is sold * * * in the prin- 
cipal markets of the country of exportation in the 
ordinary course of trade for home consumption (or, 
if not so sold or offered for sale for home consump- 
tion, then for exportation to countries other than 
the United States), 


then due allowance shall be made therefor. 


Thus, the statute does not require the Secretary, either 
expressly or by necessary implication, to refrain from 
making ‘‘due’’ allowance for quantity discounts unless he 
has first undertaken an elaborate cost of production study 
to determine the extent to which the discount might reflect 
savings in cost of manufacture as a result of the larger 
quantities ordered. Instead, it would seem indisputable 
from the terms of the Section that Congress was vesting 
the Secretary with wide latitude not only in determining 
the ‘‘due allowance”’ for quantity discounts, but also in 
deciding what type of evidence or criteria should be em- 
ployed in establishing the factual basis on which the allow- 
ance is to be made. 

“Due allowance’’ itself connotes the exercise of judg- 
ment and the consideration of questions of degree. The 
design of flexibility is also inherent in the provision in the 
Section that the allowance is to be made when the amount 
of any difference between the purchase price and the for- 
eign market value ‘‘is wholly or partly due to’’ quantity 
discounts. In other words, some allowance can be made 
even though the difference is attributable only in part to 
quantity discounts—in all events, however, the allowance 
shall be one which is appropriate or reasonable in the 
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totality of circumstances. And Congress did not think it 
even desirable to fix minimum or maximum percentages 
for the allowances. 

The legislative history of the Antidumping Act confirms 
that Congress had no rigid yardstick of cost saving in mind 
when it authorized the making of ‘‘due allowance’’ for 
differences in sales quantities. The purpose of Section 
202(b) of the Act was explained by the Senate Finance 
Committee in these terms [S. Rept. 16, 67th Cong., 1st 
Sess., pp. 10-11]: 


{It] permits an adjustment in the foreign market 
value when an article is sold in larger quantities for 
exportation to the United States than in the case of 
sales for foreign home consumption or for exportation 
from the country of production to countries other than 
the United States. This subdivision is deemed neces- 
sary to obviate the necessity of establishing the dump- 
ing duty in many cases by use of ‘‘cost of production,’’ 
Your committee is advised that wholesale sales for 
exportation to the United States are usually larger 
than in the case of other wholesale sales in the foreign 
countries. (Emphasis supplied.) 


This view of the statute derives still further support from 
the 1928 decision of the Customs Court in Wilfred Schade 
& Co., Inc. v. United States, 54 Treas. Dec. 90, 93-94.71 

2. The Customs Regulations promulgated in connection 
with the Antidumping Act, and dealing with ‘fair value’’, 


*1'In Schade, the court came to the conclusion that, by reason of 
quantity alone, sales of the merchandise in question were at a lower 
price than the prevailing price for home consumption of like mer- 
chandise in the country of origin (Germany). It stated: 


** * [While the exact amount of such allowance was not 
established on the trial by proof, I am satisfied that an allow- 
ance of 7 marks per ton from the prevailing market prices for 
pig iron of the grade here involved for home consumption in 
Germany would be reasonable and fully justified under the 
provisions of section 202, supra, and I therefore find in each 
case the foreign market value to be entered value less non- 
dutiable charges and less 7 marks per ton. 
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similarly do not advance appellants’ theory respecting the 
limitations on the Secretary’s authority to make ‘‘due al- 
lowance’’ for quantity discounts. In pertinent part, these 
Regulations provide [19 C.F.R. (1960 Supp.) 14.7]: 


(a)(1) Fair value based on price in country of ex- 
portation; the usual test. Merchandise imported into 
the United States will ordinarily be considered to have 
been sold at less than fair value if the purchase price, 
or exporter’s sales price (as defined in sections 203 
and 204 respectively of the Antidumping Act, 1921, 
as amended (19 U.S.C. 162, 163)) as the case may be, 
is less than the price (after adjustment, as provided 
for in section 205 of the Antidumping Act, 1921, as 
amended (19 U.S.C. 164)) at which such or similar 
merchandise is sold by the foreign producer for con- 
sumption in the country of exportation on or about 
the date of purchase or agreement to purchase of the 
merchandise imported into the United States or, in 
the case of merchandise imported on consignment, the 
date of exportation thereof. 


(b)(1) Quantities and circumstances of sale. In 
comparing the purchase price or exporter’s sales price, 
as the case may be, with the sales on which a determina- 
tion of fair value is to be based, a reasonable allowance 
may be made for any differences in quantities and cir- 
cumstances of sale. 


(5) Sales at varying prices. Where the prices in 
the sales which are being examined for a determination 
of fair value vary (after adjustment as provided for 
in section 205 of the Antidumping Act, 1921, as 
amended, (19 U.S.C. 164) and after allowances contem- 
plated by subparagraph (1) of this paragraph), deter- 
mination of fair value will take into account the prices 
of a preponderance of the merchandise thus sold, 
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weighted averages of the prices of the merchandise 
thus sold, or any other available criteria that the Sec- 
retary may deem reasonable. [Emphasis supplied.] 


B. Congress Has Implicitly Ratified the Administra- 
tive Construction of Section 202(b). 


As above noted, the Congress which enacted Section 
202(b) did not intend that the Secretary undertake to make 
cost of production studies in connection with the making 
of ‘‘due allowance’’ for differences in sales quantities. It 
is also significant that, since the enactment of the Antidump- 
ing Act, Congress has had before it the subject of quantity 
discounts on several occasions. Although its attention was 
directed to the fact that Section 202(b) was administra- 
tively considered as not precluding allowance for quantity 
discounts in the circumstances alleged to exist here, Con- 
gress did not choose to write into the Act the restrictions 
which appellants would like read into it. In the circum- 
stances, Congress is deemed to have expressly approved 
and ratified this administrative interpretation and applica- 
tion. See, e.g., United States v. Allen-Bradley Company, 
352 U.S. 306, 308-311; Corn Products Co. v. Commissioner, 
350 U.S. 46, 53; Allen v. Grand Cent. Aircraft Co., 347 U.S. 
535, 544-550; Commissioner v. Flowers, 326 U.S. 465, 469; 
Helvering v. Winmill, 305 U.S. 79, 83; Norwegian Nitrogen 
Co. v. United States, 288 U.S. 294, 310-315; United States v. 
American Bitumuls & Asphalt Co., 44 C.C.P.A. (Customs) 
199, 205, certiorari denied, 355 U.S. 883; see also Brooks 
v. Dewar, 313 U.S. 354, 361; Fleming v. Mohawk Co., 331 
US. 111, 118-119; Mitchell v. Covington Mills, 97 U.S. App. 
D.C. 165, 168, 229 F. 2d 506, 509, certiorari denied, 350 U.S. 
1002. 

(a) On June 17, 1954, the Treasury Department issued 
a notice showing proposed amendments to the Customs 
Regulations. 19 F.R. 3795. The notice contained (19 F.R. 
3796) the following example, which (with minor changes 
in wording) was adopted, along with the proposed amend- 
ments, on April 8, 1955 (90 Treas. Dec. 93) and became 
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part of the present Customs Regulations (19 C.F.R: (1960 
Supp.) 14.7(a), fn. 15): 


Example 4 


A foreign supplier makes all of his sales on the 
basis of a pricelist. The majority of the merchandise 
sold by him in the home market and to third countries 
is sold at list prices, net. However, a discount of 10 
percent is granted on sales of more than 500 tons. Sales 
to the United States are at list price less 12 percent 
and have been in quantities of 1,000 tons or more. 
There have been no sales by this supplier in such 
quantities in other markets. Since the discount ap- 
pears to be a reasonable one in view of the difference 
in quantities, the sales will not be considered to have 
been made at less than fair value in the absence of 
evidence that the price differential was not due to the 
difference in quantities. 

The same result could obtain if the pricing pattern 
showed a differential because of quantity even though 
there were no list prices, or the list prices did not 
specify quantity discounts. 


That this example was called to the attention of Congress 
is shown by its reproduction at page 25 of the Hearings 
Before the Ways and Means Committee, House of Repre- 
sentatives, 83rd Cong., 2d Sess., on H.R. 9476 (June 22-28, 
1954) (which became the Customs Simplification Act of 
1954, 68 Stat. 1136). 

The substance of the present Section 14.7(b)(1) of the 
Customs Regulations, supra, p. 40, also was before the 
Committee. Assistant Secretary of the Treasury Rose in- 
formed the Committee of the proposed regulations as set 
forth in the notice published in the Federal Register (Hear- 
ings, p. 14), including the following (Hearings, pp. 23-24): 


Merchandise is sold at less than fair value if the 
foreign supplier’s net selling price for exportation to 
the United States is materially less than the net selling 
price at which more than half of all such or similar 
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merchandise is sold or, in the absence of sales, offered 
for sale, by him at or about the same time otherwise 
than for exportation to the United States, after making 
a reasonable allowance for differences in quantities 
sold and terms of sale * * * (Emphasis supplied.) 


(b) Again in 1957, the Customs Regulations concerning 
‘‘fair value’? (as amended on April 8, 1955) were specif- 
ically brought to legislative attention in connection with 
the consideration of H.R. 6006 (85th Cong.), a bill to amend 
the Antidumping Act to provide for greater certainty, 
speed, and efficiency in its enforcement. Neither the Senate 
Finance Committee nor the House Committee on Ways and 
Means questioned the authority of the Secretary to define 
‘‘fair value’’ or the substance of the definition which he 
had adopted. Instead, both Committees, observing that the 
“term ‘fair value’ is not defined in the Antidumping Act 
but is defined in Treasury regulations,’’ characterized the 
proposed amendment of Section 205 of the Act (19 U.S.C. 
164) as bringing ‘‘the definition of ‘foreign market value’ 
into conformity with the definition of ‘fair value’ in the 


Treasury Regulations.’’ See H. Rept. No. 1261, 85th Cong., 
Ist Sess., pp. 3-4; S. Rept. 1619, 85th Cong., 2d Sess., p. 4. 
This amendment was incorporated into the Antidumping 
Act. Act of August 14, 1958, 72 Stat. 583, 584.7 


*2 The complaint also alleged (J.A. 7a) that the Secretary’s deter- 
mination was “proposed to be made without first complying with 
the notice and hearing requirements of Section 4 of the Adminis- 
trative Procedure Act.” But Section 4 (5 U.S.C. 1003) does not 
itself require a hearing, and the Antidumping Act is likewise devoid 
of any such requirement. Insofar as notice is concerned, Section 
201 of the Antidumping Act (19 U.S.C. 160) was amended in 1958 
to specify just what notice the Secretary must give in connection 
with a dumping investigation. Act of August 14, 1958, 72 Stat. 583, 
585. The Secretary here complied with the provisions of Section 
201, as amended (see pp. 49-50, infra), when he issued the notices 
published on June 17, 1959 (24 F.R. 4924) and April 21, 1960 (25 
F.R. 3533) respectively. See pp. 2,3, supra. 


44 
CONCLUSION 


For the reasons stated, we respectfully submit that the 
judgment of the district court should be affirmed. 


Ourver Gascx, 
United States Attorney. 


Auan S. Rosenrzat, 
Attorney, Department of Justice. 


Epwiy F. Rats, 
Assistant General Counsel. 


Marcarer SHeEa Coates, 
Attorney, Department of the Treasury. 
Of Counsel. 


Jury 1960. 
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APPENDIX 


1. The relevant provisions of Title 28 of the United 
States Code are as follows: 


§ 1340. Internal revenue; customs duties 


The district courts shall have original jurisdiction of 
any civil action arising under any Act of Congress pro- 
viding for internal revenue, or revenue from imports or 
tonnage except matters within the jurisdiction of the 
Customs Court. 


§ 1582. Review of reappraisement; remission of duties 


The Customs Court shall have exclusive jurisdiction of 
appeals for reappraisement and applications for review 
of reappraisement of imported merchandise and petitions 
for remission of additional duties filed under the customs 
laws. 


§ 1583. Review of decisions on protests 


The Customs Court shall have exclusive jurisdiction to 
review on protest the decisions of any collector of cus- 
toms, including all orders and findings entering into the 
same, as to the rate and amount of duties chargeable 
and as to all exactions of whatever character within the 
jurisdiction of the Secretary of the Treasury; decisions 
excluding any merchandise from entry or delivery, under 
any provision of the customs laws; and the liquidation 
or reliquidation of any entry, or the refusal to pay any 
claim for drawback or to reliquidate an entry for a cleri- 
cal error as provided by the customs laws. 


2. Section 516 of the Tariff Act of 1930, as amended, 19 
U.S.C. 1516, provides as follows: 


Appeal or protest by American producers—Value 


(a) Whenever an American manufacturer, producer, 
or wholesaler believes that the appraised value of any 
imported merchandise of a class or kind manufactured, 
produced, or sold at wholesale by him is too low, he may 
file with the Secretary of the Treasury a complaint set- 
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ting forth the value at which he believes the merchandise 
should be appraised and the facts upon which he bases 
his belief. The Secretary shall thereupon transmit a 
copy of such complaint to the appraiser at each port of 
entry where the merchandise is usually imported. Until 
otherwise directed by the Secretary, the appraiser shall 
report each subsequent importation of the merchandise 
giving the entry number, the name of the importer, the 
appraised value, and his reasons for the appraisement. 
If the Secretary does not agree with the action of the 
appraiser, he shall instruct the collector to file an appeal 
‘for a reappraisement as provided in section 1501 of this 
title, and such manufacturer, producer, or wholesaler 
shall have the right to appear and to be heard as a party 
in interest under such rules as the United States Customs 
Court may prescribe. The Secretary shall notify such 
manufacturer, producer, or wholesaler of the action taken 
by such appraiser, giving the port of entry, the entry 
number, and the appraised value of such merchandise 
and the action he has taken thereon. If the appraiser 
advances the entered value of merchandise upon the in- 
formation furnished by the American manufacturer, pro- 
ducer, or wholesaler, and an appeal is taken by the con- 
signee, such manufacturer, producer, or wholesaler shall 
have the right to appear and to be heard as a party in 
interest, under such rules as the United States Customs 
Court may prescribe. If the American manufacturer, 
producer, or wholesaler is not satisfied with the action of 
the Secretary, or the action of the appraiser thereon, he 
may file, within thirty days after the date of the mailing 
of the Secretary’s notice, an appeal for a reappraisement 
in the same manner and with the same effect as an appeal 
by a consignee under the provisions of section 1501 of 
this title. 


Classification 
(b) The Secretary of the Treasury shall, upon written 
request by an American manufacturer, producer, or 


wholesaler, furnish the classification of, and the rate of 
duty, if any, imposed upon, designated imported mer- 
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chandise of a class or kind manufactured, produced, or 
sold at wholesale by him. If such manufacturer, pro- 
ducer, or wholesaler believes that the proper rate of duty 
is not being assessed, he may file a complaint with the 
Secretary, setting forth a description of the merchandise, 
the classification, and the rate or rates of duty he believes 
proper, and the reasons for his belief. If the Secretary 
decides that the classification of, or rate of duty assessed 
upon, the merchandise is not correct, he shall notify the 
collectors as to the proper classification and rate of duty 
and shall so inform the complainant, and such rate of 
duty shall be assessed upon all such merchandise entered 
for consumption or withdrawn from warehouse for con- 
sumption after thirty days after the date such notice to 
the collectors is published in the weekly Treasury Deci- 
sions. If the Secretary decides that the classification 
and rate of duty are correct, he shall so inform the com- 
plainant. If dissatisfied with the decision of the Secre- 
tary, the complainant may file with the Secretary, not 
later than thirty days after the date of such decision, 
notice that he desires to protest the classification of, or 
rate of duty assessed upon, the merchandise. Upon re- 
ceipt of such notice from the complainant, the Secretary 
shall cause publication to be made of his decision as to 
the proper classification and rate of duty and of the 
complainant’s desire to protest, and shall thereafter fur- 
nish the complainant with such information as to the 
entries and consignees of such merchandise, entered after 
the publication of the decision of the Secretary at the port 
of entry designated by the complainant in his notice of 
desire to protest, as will enable the complainant to pro- 
test the classification of, or rate of duty imposed upon, 
such merchandise in the liquidation of such an entry at 
such port. The Secretary shall direct the collector at 
such port to notify such complainant immediately when 
the first of such entries is liquidated. Within thirty days 
after the date of mailing to the complainant of notice of 
such liquidation, the complainant may file with the col- 
lector at such port a protest in writing setting forth a 
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description of the merchandise and the classification and 
rate of duty he believes proper. Notwithstanding such 
protest is filed, merchandise of the character covered by 
the published decision of the Secretary, when entered for 
consumption or withdrawn from warehouse for consump- 
tion on or before the date of publication of a decision 
of the United States Customs Court or of the United 
States Court of Customs and Patent Appeals, rendered 
under the provisions of subsection (c) of this section, 
not in harmony with the published decision of the Secre- 
tary, shall be classified and the entries liquidated in ac- 
cordance with such decision of the Secretary, and, except 
as otherwise provided in this chapter, the liquidations of 
such entries shall be final and conclusive upon all parties. 
If the protest of the complainant is sustained in whole 
or in part by a decision of the United States Customs 
Court or of the United States Court of Customs and 
Patent Appeals, merchandise of the character covered 
by the published decision of the Secretary, which is en- 
tered for consumption or withdrawn from warehouse for 
consumption after the date of publication of such court 
decision, shall be subject to classification and assessment 
of duty in accordance with the final judicial decision on 
the complainant’s protest, and the liquidation of entries 
covering such merchandise so entered or withdrawn shall 
be suspended until final disposition is made of such pro- 
test, whereupon such entries shall be liquidated, or if 
necessary, reliquidated in accordance with such final 
decision. 
Hearing and determination 


(c) A copy of every appeal and every protest filed by 
an American manufacturer, producer, or wholesaler 
under the provisions of this section shall be mailed by 
the collector to the consignee or his agent within five 
days after the filing thereof, and such consignee or his 
agent shall have the right to appear and to be heard as 
a party in interest before the United States Customs 
Court. The collector shall transmit the entry and all 
papers and exhibits accompanying or connected there- 
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with to the United States Customs Court for due assign- 
ment and determination of the proper value or of the 
proper classification and rate of duty. 


3. The relevant provisions of the Antidumping Act of 
1921, as amended, 19 U.S.C. 160, et seq., are as follows: 


Section 201 [19 U.S.C. 160] 


Initiation of investigation; injury determination; find- 
ings; withholding appraisement; publication in Federal 
Register 


(a) Whenever the Secretary of the Treasury (herein- 
after called the ‘‘Secretary’’) determines that a class or 
kind of foreign merchandise is being, or is likely to be, 
sold in the United States or elsewhere at less than its 
fair value, he shall so advise the United States Tariff 
Commission, and the said Commission shall determine 
within three months thereafter whether an industry in 
the United States is being or is likely to be injured, or 
is prevented from being established, by reason of the 
importation of such merchandise into the United States. 
The said Commission, after such investigation as it deems 
necessary, shall notify the Secretary of its determination, 
and, if that determination is in the affirmative, the Secre- 
tary shall make public a notice (hereinafter in sections 
160-173 of this title called a ‘‘finding’’) of his determina- 
tion and the determination of the said Commission. For 
the purposes of this subsection, the said Commission 
shall be deemed to have made an affirmative determina- 
tion if the Commissioners of the said Commission voting 
are evenly divided as to whether its determination should 
be in the affirmative or in the negative. The Secretary’s 
finding shall include a description of the class or kind of 
merchandise to which it applies in such detail as he shall 
deem necessary for the guidance of customs officers. 

(b) Whenever, in the case of any imported merchan- 
dise of a class or kind as to which the Secretary has not 
so made public a finding, the Secretary has reason to 
believe or suspect, from the invoice or other papers or 
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from information presented to him or to any person 
to whom authority under this section has been delegated, 
that the purchase price is less, or that the exporter’s 
sales price is less or likely to be less, than the foreign 
market value (or, in the absence of such value, than the 
constructed value), he shall forthwith publish notice of 
that fact in the Federal Register and shall authorize, 
under such regulations as he may prescribe, the with- 
holding of appraisement reports as to such merchandise 
entered, or withdrawn from warehouse, for consumption, 
not more than one hundred and twenty days before the 
question of dumping has been raised by or presented to 
him or any person to whom authority under this section 
has been delegated, until the further order of the Sec- 
retary, or until the Secretary has made public a finding 
as provided for in subdivision (a) of this section in 
regard to such merchandise. 


(c) The Secretary, upon determining whether foreign 
merchandise is being, or is likely to be, sold in the United 
States at less than its fair value, and the United States 
Tariff Commission, upon making its determination under 
subsection (a) of this section, shall each publish such 
determination in the Federal Register, with a statement 
of the reasons therefor, whether such determination is 
in the affirmative or in the negative. 


Section 202 [19 U.S.C. 161] 


Amount of duty to be collected; determination of for- 
eign market value of goods 


(a) In the case of all imported merchandise, whether 
dutiable or free of duty, of a class or kind as to which 
the Secretary of the Treasury has made public a finding 
as provided for in section 160 of this title, entered, or 
withdrawn from warehouse, for consumption, not more 
than one hundred and twenty days before the question of 
dumping was raised by or presented to the Secretary or 
any person to whom authority under said section has been 
delegated, and as to which no appraisement report has 
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been made before such finding has been so made public, 
if the purchase price or the exporter’s sales price is less 
than the foreign market value (or, in the absence of such 
value, than the constructed value) there shall be levied, 
colleeted, and paid, in addition to any other duties im- 
posed thereon by law, a special dumping duty in an 
amount equal to such difference. 

(b) In determining the foreign market value for the 
purposes of subsection (a) of this section, if it is estab- 
lished to the satisfaction of the Secretary or his delegate 
that the amount of any difference between the purchase 
price and the foreign market value (or that the fact that 
the purchase price is the same as the foreign market 
value) is wholly or partly due to— 


(1) the fact that the wholesale quantities, in which 
such or similar merchandise is sold or, in the absence 
of sales, offered for sale for exportation to the United 
States in the ordinary course of trade, are less or are 
greater than the wholesale quantities in which such or 
similar merchandise is sold or, in the absence of sales, 
offered for sale in the principal markets of the country 
of exportation in the ordinary course of trade for 
home consumption (or, if not so sold or offered for sale 
for home consumption, then for exportation to coun- 
tries other than the United States), 

(2) other differences in circumstances of sale, or 

(3) the fact that merchandise described in subdivi- 
sion (C), (D), (E), or (F) of section 170a (3) of this 
title is used in determining foreign market value, 


then due allowance shall be made therefor. 


Section 210 [19 U.S.C. 169] 


Appeals, ete., from determinations of appraisers 


For the purposes of sections 160-171 of this title, the 
determination of the appraiser or person acting as ap- 
praiser as to the foreign market value or the constructed 
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value, as the case may be, the purchase price, and the 
exporter’s sales price, and the action of the collector in 
assessing special dumping duty, shall have the same force 
and effect and be subject to the same right of appeal and 
protest, under the same conditions and subject to the 
same limitations; and the general appraisers, the United 
States Customs Court, and the Court of Customs and 
Patent Appeals shall have the same jurisdiction, powers, 
and duties in connection with such appeals and protests 
as in the case of appeals and protests relating to customs 
duties under existing law. 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,745 


NORTH AMERICAN CEMENT CORPORATION, KEYSTONE PORTLAND 
CEMENT COMPANY, THE WHITEHALL CEMENT MANUFACTURING 
COMPANY, COPLAY CEMENT MANUFACTURING COMPANY, 
DRAGON CEMENT COMPANY, GIANT PORTLAND CEMENT 
COMPANY, GLENS FALLS PORTLAND CEMENT COMPANY, 
HERCULES CEMENT COMPANY, NATIONAL PORTLAND CEMENT 
COMPANY, and NAZARETH CEMENT COMPANY, ! 

| Appellants, 


Vv. 


ROBERT B. ANDERSON, SECRETARY OF THE TREASURY, and 
RALPH KELLY, COMMISSIONER OF BUREAU OF CUSTOMS, 


Appellees, 
and 
THE CITY LUMBER COMPANY OF BRIDGEPORT, INC.,: 


Intervenor-Appellee. 


REPLY BRIEF FOR APPELLANTS 


A number of the points raised by the Secretary and the Com- 


missioner in their brief have been dealt with by appellants in their main 
brief. Thus, appellants have shown that Section 516(b) of the Tariff Act of 
1930 does not permit an appeal to the Customs Court by a domestic manu- 
facturer from an illegal determination by the Secretary of the Treasury of 
no dumping under the Antidumping Act. We also have shdwn that appellants’ 
position is supported by decisions of this Court, and that the decisions relied 


upon by the appellees are inapplicable to the issues here involved because 
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those decisions were ‘concerned either with appeals to the District Court 
by importers, who concededly have the right of appeal to the Customs Court, 
or appeals to that court by domestic manufacturers challenging the classifica- 
tion or the rate of duty relating to an imported product. 

Appellees’ brief does contain a few variations of arguments made 
by them heretofore in this litigation, and also raises several points which 
were not covered by appellants' main brief. These will be discussed in the 


order in which they appear in the appellees’ brief. 


_ SECTION I A OF APPELLEES' BRIEF 
1, In this section of their brief (pp. 8-9) appellees stress 28 
U.S.C. § 1583, which provides that: 


"The Customs Court shall have exclusive juris-_ 
diction to review on protest the decisions of any collector 


of customs, including all orders and findings entering into 
the same, as to the rate and amount of duties chargeable 
and as to all exactions of whatever character within the 


jurisdiction of the Secretary of the Treasury... ." 
(Emphasis as added by appellees). 


Appellees contend that the underscored language is sufficiently 
broad to cover this appeal by domestic producers from an illegal Secretarial 
determination of no dumping under the Antidumping Act. But the statute 
simply does not so state. It provides for review of "decisions of any col- 
lector of customs ... as to the rate and amount of duties chargeable and as 
to all exactions of whatever character within the jurisdiction of the Secretary 
of the Treasury.*' Appellants are not seeking review of a decision of a 
collector of customs -- there has been no such decision on the question of 
cement dumping. Nor are appellants seeking review from any decision as 
to the "rate and amount of duty"' on cement or as to any "'exaction" relating 


to cement. 
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The basis for appellants' complaint is that, because of the 
illegal determination of no dumping by the Secretary, the! Tariff Commission 
was never given an opportunity to determine whether or not Norwegian cement 
imports are injuring the relevant industry in the United States. This follows 
from the scheme of the Antidumping Act, under which a Secretarial deter- 
mination of dumping will not by itself result in the imposition of dumping 
duties. Only following a subsequent investigation and affirmative determina- 


tion of the question of injury by the Tariff Commission is such a result 


authorized. It is, therefore, wholly misleading for appellees to state that 


“appellants' grievance is that, because of a purportedly erroneous determina- 
tion by the Secretary, dumping duties have not been assessed."" (Br., p. 22). 
Even if appellants secure rectification of the Secretary's illegal determination, 
a collector's decision on the "rate or “amount! or "exactions" of dumping 


duties is still far in the future and thus wholly unrelated to this litigation. 


SECTION I B OF APPELLEES' BRIEF 

1. Inthis section of their brief, appellees find it strange that 
importers have a right to complain to the Customs Court about a dumping 
duty which has been imposed on an imported product, butidomestic manu- 
facturers have no right to complain to that court concerning an illegal find- 
ing by the Secretary of the Treasury that dumping does not exist. (Br. p. 
12). The basis for our position in this respect has been stated at some 
length in our main brief. Briefly, it is that, although Sections 514 and 515 
of the Tariff Act of 1930 contain very broad language concerning the rights 
of importers to appeal to the Customs Court ("tall exactions of whatever 
character (within the jurisdiction of the Secretary of the preeuyi; there 
is no provision in those sections, nor in Section 516(b), which allows a 


domestic manufacturer to challenge in the Customs Court an illegal and 
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arbitrary finding of the Secretary which results in the termination of a 
dumping complaint without the Tariff Commission's ever having an oppor- 
tunity to consider the complaint. 

That Section 516(b) cannot be broadened to permit a domestic pro- 
ducer to challenge decisions not relating to classification or rate of duty is 
clearly shown by appellate decisions in cases from the very court to which 
appellees would consign appellants. Thus, in refusing to allow an Americaz’ 
manufacturer to protest under Section 516(b) the measurement that determined 
the amount of duty on an imported shipment, the Court of Customs and Patent 
Appeals stated in E. C. Miller Cedar Lumber Co. v. United States, 24 
C.C.P.A. (Customs) 272, 86 F.2d 429 (1936), as clearly and specifically 
as possible the position of appellants here that Section 516(b) allows domestic 
manufacturers to appeal to the Customs Court only from decisions relating to 
classifications and rates of duty: 

"We are of the opinion ... that section 516(b) 

--- authorizes but limits the authority of an American 

manufacturer to protest against the classification of 

imported merchandise and the rate or rates of duty 

assessed thereon... ."*§ 24C.C.P.A. (Customs) at 

282, 86 F.2d at 436. (Emphasis added). */ 

It should also be noted that the Miller case shows there is nothing 
unique about a statutory scheme which allows an importer to appeal to the 
Customs Court the imposition of a dumping duty, but does not allow a domestic 
producer so to appeal from an illegal determination of no dumping by the 


Secretary of the Treasury. Thus, as the court noted, "whereas, section 


514 of [the Tariff Act of 1930] specifically provides that an importer may 


*/ Tothe same effect and citing Miller is Latchford Glass Co. v. United 
States, 25 C.C.P.A. (Customs) 207 (1937). ~ Citing both Miller and Latchford, 
‘appellees appear specifically to agree with us: ‘While an importer may pro- 
test the legality of the rate and amount of the exacted duties, Section 516(b) 
entitles the American manufacturer to protest only with respect to the 
classification or rate of duty imposed."" (Br., p. 32). 
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protest not only as to the rate, but also as to the saiount! of duties" to the 
Customs Court, "Congress [by section 516(b)] did not extend to the American 
manufacturer the right to protest against the amount of duty assessed against 
imported merchandise, but limited its right of protest to the classification 
thereon, and the rate or rates of duty assessed thereon. " 24C.C.P.A. 
(Customs) at 279-280, 86 F.2d at 434. (Emphasis in original). 

The decision in the Miller case points up another defect in 
appellees' contention that Section 516(b) confers upon the'Customs Court 
jurisdiction to hear this cause. Appellees conveniently describe Section 
516(b) as a haven for those "dissatisfied with administrative action relating 
to customs duties" and assert that "for the purposes of Section 516(b) there 
can be no meaningful distinction drawn between the duties prescribed by the 
Tariff Act and the duties established by the Antidumping Act."" (Br., pp. 13, 


21). This convenient terminology overlooks entirely the fact that Section 


516(b) is confined to protests relating to "rates of duty,"''whereas by its nature 


the Antidumping Act contemplates no such thing as a rate of special dumping 


duty. 

The special dumping duty authorized by the Act is in Section 202(a) 
defined as ‘tan amount equal to [the] difference" between purchase price" 
and "foreign market value" as those terms are defined with great specificity 
in Sections 203 and 205, respectively. It is significant that the Antidumping 


Act speaks in terms of "an amount" of special dumping duty -- not a rate of 
*/ 
such duty... Even apart from terminology, it is clear from examination of 


*/ As the court said in Miller, “it will be observed that the word 'classi- 
fication' and the phrase 'rate of duty' appear repeatedly in Section 516(b) 

. . ., but nowhere in that section does the phrase 'amount of duty' appear". 
24 C.C.P.A. (Customs) at 279, 86 F.2d at 434. This omission, of course, 
was strongly relied upon by the Court in holding that amounts of duty cannot 
be challenged by a domestic manufacturer under Section 516(b). 
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the definitions of purchase price and foreign market value contained in the 
Antidumping Act, that their calculation -- and therefore necessarily the 
computation of a special dumping duty -- is confined to individual shipments 
and in no sense depends upon or involves a rate of duty. 

2. In their brief (pp. 16-17) the Secretary and the Commissioner 
criticize appellants for not discussing Section 516(a) of the Tariff Act of 
1930, and presumably take the position that appellants have the right to appeal 
to the Customs Court under that provision. No authority is cited for this 
extraordinary proposition. Section 516(a) permits a domestic manufacturer 
to file ‘an appeal for reappraisement" if it ‘is not satisfied" with an appraise- 
ment by the appraiser. Appellants clearly are not complaining about the 
value at which imported cement is being appraised. In the first place, since 
the duty on cement is a specific duty and not ad valorem, there is no need to 
appraise cement and in fact it is not ordinarily appraised upon importation in- 
to the United States. In the second place, appellants' complaint is not, as 
the Secretary and the Commissioner maintain, "addressed largely to an 
appraisement matter" (Br., p. 17), but, as we have demonstrated, to an 
illegal determination of no dumping by the Secretary. 


3. Appellees in this section of their brief assert that appellants 


are attempting to isolate "the Secretary's finding", and to "compartment 


each of the incidents relating to the assessment of dumping duties, and to 
litigate each separately." (Br., p. 17). Here appellees inadvertently point 
up the unfairness of the position in which the ruling of the District Court has 
placed appellants. If allowed to stand, that ruling would have the effect of 
irrevocably terminating this proceeding which, under the Act, could only be 
commenced by filing a complaint with the Secretary of the Treasury that 


Norwegian cement was being dumped in the United States. The illegal ruling 
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of the Secretary that no dumping exists means that proceeding cannot go 
forward to the Tariff Commission. That illegal ruling is the only "incident" 
which took place in that proceeding and which the appellants are able to 
litigate. It is the Secretary, by his illegal action, who has "*compartmented" 
this proceeding, not the appellants. 

4, With respect to the portion of their brief relating to the 
question of whether or not dumping duties are penalties (p, 18), appellees 
state that, if dumping duties are penalties, ‘jurisdiction Aves all actions in- 
volving the Antidumping Act is vested in the district courts rather than in 
the Customs Court -- wholly irrespective of whether the action is instituted 
by an importer or. . . by an American producer." 

In making this argument, appellees miss the point. One question 
confronting this Court is whether a domestic manufacturer has a right of 
appeal to the Customs Court under Section 516(b). Section 516(b) relates to 
appeals involving "rate of duty." If a dumping duty is not a "rate of duty," 
then Section 516(b) does not permit appeals involving dumping duties by 
domestic manufacturers. The fact that an importer can appeal to the Cus- 
toms Court under the far broader provisions of Section 514 and 515 of the 
Tariff Act of 1930 is irrelevant to that conclusion. 

5. Appellants are again criticized by the Secretary and the 
Commissioner (Br., p. 19) -- this time for relying on the case of 
Cotonificio Bustese, S.A. v. Morgenthau, 74 App. D.C. 13, 121 F.2d 884 
(1941), instead of C. J. Tower & Sons v. United States, 21 C.C.P.A. (Cus- 
toms) 417, 71 F.2d 438 (1934), in support of their contention that the im- 


position of a dumping duty involves a "penalty" and not a “trate of duty." 


The answer is that appellants believe it to be of some significance that the 


Cotonificio case was decided by this Court. 
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It is to be noted that the Court of Customs and Patent Appeals, 
in the Tower case, relied on decisions holding that the additional duty for 
failure properly to mark imported merchandise is a "duty" and not a "penalty." 
Those cases so relied on in the Tower decision are in conflict with this 
Court's holding in the Cotonificio case which was to the effect that such ad- 
ditional duty is a "penalty." For that reason, we believe our reliance on the 
Cotonificio case rather than on the Tower case is well placed. Moreover, 
it is of importance that this Court, in deciding the Cotonificio case, relied on 
the decision of the Supreme Court in Helwig v. United States, 188 U.S. 605 
(1903). 

6. The effort by the Secretary and the Commissioner to brush 


off Assistant Secretary Kendall's 1957 testimony before the House Ways and 


Means Committee cannot be justified. Mr. Kendall, accompanied by three 


experts in the field of customs law, spoke for the Treasury Department in 
responding to a request by Congress that Treasury make a study and present 
to Congress its recommendations for improvements in the administration of 
the Antidumping Act. Hearings on H.R. 6006, 6007, and 5120 Before the 
House Committee on Ways and Means, 85th Cong., lst Sess. 30-31 (1957). 
As we stated in our main brief, the Treasury position so stated is in reality 
being represented by the Government attorneys in this case. 

Nor will a reading of Mr. Kendall's testimony support appellees’ 
alternative suggestion that such testimony can be interpreted as meaning 
that a domestic producer has no right of appeal either to the Customs Court 
or to the District Court. Clearly the contrast pointed up by Mr. Kendall's 
testimony and the comments and questions of the Committee members related 
to the provision of the Antidumping Act giving the importer the right to appeal 
to the Customs Court and the lack of any such right provided the domestic 


manufacturer by that Act. Id., at 87. 
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7. Although relegating their contentions to a footnote, appellees 
assert (Br., p. 26, n. 10) "three complete answers" to appellants! position 
that Section 516(b) affords an ineffectual remedy inconsistent with the Anti- 
dumping Act. As we explained in our main brief, the peliet that Congress 
made available under the Antidumping Act is retroactive ty the extent that it 
includes imports dumped during the course of a dumping investigation. The 
Customs Court, lacking the injunctive powers of the District Court, is wholly 
unable to supply the relief that we seek below and which will insure that 
Congress's intent will be carried out in the event the Tariff Commission is 
eventually persuaded that dumped cement imports are injuring appellants. 
Appellees “answers" nowhere explain why Congress's sciisind should be 
frustrated in the manner that the Government seeks by its position in this 
case, or explain why this would not be so. | 

Moreover, it is hardly accurate to characterize appellants' legiti- 
mate interest in past cement imports as "at best, mapgenaic " Under the 
Antidumping Act the Tariff Commission in assessing whether dumped imports 
are injuring a domestic industry looks only to the effect of dumped imports 
upon which the special dumping duty can, as a matter of fact, be assessed. 
As we explained in our main brief, that duty can be levied only on imports 
that have had appraisement reports withheld. If the Secretary's purported 
order to proceed with appraisement of Norwegian cement is allowed to be- 
come effective, the Tariff Commission would be precluded from examining 
the effect upon the domestic industry of hundreds of thousands of barrels of 
such cement. 

Nor do appellees' "answers" explain how appellants could ever 


secure a ruling from the Customs Court on the legality of the Secretary's 


determination with respect to Norwegian or any other cement. Clearly that 
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court would never strike down a customs collector's refusal to assess 
special dumping duties, when the Tariff Commission has not found the injury 
that by statute constitutes a condition precedent to the assessment of such 
duties. 

Appellees’ "answers" point up how affirmance of the court below 
would render the Antidumping Act nugatory insofar as these domestic producers 


are concerned. 


SECTION II A OF APPELLEES' BRIEF 

1. At the outset of this section, appellees once again incorrectly 
characterize the basis of appellants' complaint in this action. Appellants 
do not "complain of the failure to assess dumping duties upon the appellee 
importer." (Br., p| 26). We complain of the illegal determination by the 


Secretary of the Treasury, in violation of the statutory mandate, that 


Norwegian cement is not being dumped, and threatened illegal determinations 


that cement from other countries is not being dumped in United States mar- 
kets. Neither the appellants nor the Customs Court, nor anyone else, will 
be able to say whether or not special dumping duties should be assessed until 
the Tariff Commission has been given the opportunity to determine the 
question of injury to the domestic industry. This opportunity has been 
frustrated by the illegal action of the Secretary and the ruling of the District 
Court. 

Having based its argument on the aforesaid incorrect premise, 
the Secretary and the Commissioner then proceed to contend that "the stand- 
ing of an American producer to seek judicial redress is entirely dependent 
upon the availability to them of Section 516 of the Tariff Act (as supplemented 
in the dumping field by Section 210 of the Antidumping Act). (Br., pp. 


26-27). That contention, in turn, is based upon the incorrect assumption 


Ss 


that the statutory remedy given American producers to challenge the 
"classification" and the “rate of duty"! of an imported product is exclusive 


to the extent that an American producer has no rights whatever, statutory 


or otherwise, to challenge the illegal and arbitrary action of the Secretary 


in failing to find the existence of dumping. 

The difficulty with the Government's argument is that, as we have 
said before, Section 516(b) does not provide American producers with the 
remedy sought by the appellants. The Government's argument might be 
relevant if appellants were attempting to challenge a "classification" ora 
“rate of duty"! in a manner not permitted by Section 516(b). However, this 
is not the complaint of the appellants. There is no statute which "creates 
a right and provides a special remedy" upon which appellants can rely, as.was 
the situation in Arnson v. Murphy, 109 U.S. 238 (1883).: (Br., p. 27). 

In the Arnson case, the plaintiffs sued the Collector of Customs 
in New York for alleged illegal exaction of customs duties. The lower court 
dismissed the action on the ground that it was barred by the New York statute 
of limitations. At the time of that decision, there had been enacted by 
Congress statutory provisions which spelled out in detail the procedures to 
be followed by importers protesting the alleged illegal exaction of customs 
duties. Under those provisions, the action had been timely brought by the 
plaintiffs. In reversing the trial court, the Supreme Court said, 

‘it is apparent that the common-law action recognized 

as appropriate by the decision in Elliott v. Swartwout. .. 

has been converted into an action based entirely on a 

different principle--that of a statutory liability, instead 

of an implied promise--which, if not originated by the 

act of Congress, yet is regulated, as to all its incidents, 

by express statutory provisions. And among them are 

the conditions which fix the time when the suit may begin, 

and prescribe the period at the end of which the right to 

sue shall cease. Congress having undertaken to regulate 


the whole subject, its legislation is necessarily exclusive." 
109 U.S. at 243. 
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Congress has not attempted to regulate the manner in which a 
domestic importer may challenge the illegal finding of no dumping by the 
Secretary of the Treasury. Section 516(b), by its terms, does not regulate 


the "whole subject"' of actions by domestic producers in the customs field. 


If this were so, the plaintiffs in Talbot v. Atlantic Steel Co., App. D.C. 


» 275 F.2d 4 (1960), could not have maintained their action against 
the Tariff Commissioners. And yet that action was maintained by domestic 
producers in the United States District Court for the District of Columbia, 


and the ruling of that court was sustained by this Court. 


SECTION II B OF APPELLEES' BRIEF 

1. Again, this section assumes erroneously that Section 516(b) 
provides appellants with a "special remedy" to challenge the illegal 
action of the Secretary of the Treasury. We already have shown, and 
appellees appear to concede, that Section 516(b) does not so provide. The 
cases cited by image while directly supporting appellants' contention 
that they have no right of appeal to the Customs Court under Section 516(b), 
do not support appellees' assertion that, if appellants have no right of 
appeal under Section 516(b), they have no right of redress at all. 

It does not follow, however, that because appellants cannot 
appeal to the Customs Court under Section 516(b) that they have no forum 
to which to appeal the arbitrary and illegal action of the Secretary of the 


Treasury. In fact, this arbitrary and illegal action of the Secretary is a 


typical example of the type of action which could be reviewed by a District 


*/ EB. C. Miller Cedar Lumber Co. v. United States, 24C.C.P.A. 
(Customs) 272, 86 F.2d 429 (1936), and Latchtord Glass Co. v. United 
States, 25 C.C.P.A. (Customs) 207 (1937). (Br., pp. 32-33). 
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Court both before and after the passage of the Administrative Procedure 


Act, 5 U.S.C. § 1009(a) (1958). 

What appellees really are saying in this gecbon of their brief is 
that appellants have no standing to sue them in an aceon based upon an 
illegal and arbitrary refusal to determine that Norwegian cement is being 
dumped in the United States. In making this argument, appellees rely 
principally, if not entirely, on the decision of this Court in Kansas City Power 
& Light Co. v. McKay, 96 App. D.C. 273, 225 F.2d 924, cert, denied, 

354 U.S. 884 (1955). 

Appellants submit that the holding in the Kansas City Power & 
Light case does not support the position of the Secreiar, and the Commis - 
sioner. On the contrary, the reasoning of this Court quite clearly indicates 
that the right of judicial review from action such as is dpvolved in the in- 
stant case will not be denied. | 

This Court, in deciding the Kansas City Power & Light case, 
applied the rule enunciated by the Supreme Court of the United States in 
Alabama Power Co. v. Ickes, 302 U.S. 464 (1938), and Tennessee Power 
Co. v. T.V.A., 306 U.S. 118 (1939), that lawful compétition resulting from 
action of administrative agencies would not be restrained by injunction, 

The same situation confronted this Court in the Kansas City Power & Light 
case in that the plaintiffs, private utility companies, sought, among other 
things, to enjoin Federal officers and agencies from lending or disbursing 
funds to the Rural Electrification Administration and other Government 
organizations for the construction of electrical generating and transmission 
facilities which would compete with the plaintiffs. | 

This Court emphasized that the "essence of plaintiffs complaint 


is the competition it will suffer if the Government's contracts are carried 


out," and, as indicated above, pointed out that the controlling decisions 

of the Supreme Court "establish that an interest of this kind is not sufficient 

to enable them to sue to enjoin execution of the power contracts and program 
of the Government.'' 96 App. D.C. at 277, 225 F.2d at 928. That this Court 
did not, however, intend to give the Administrative Procedure Act the narrow 
construction contended by the Government is shown in the discussion which 
followed the above holding: 


“Although we thus arrive at the conclusion that 
the review provisions of the Administrative Procedure Act 
do not provide the appellants here with standing to sue, we 
are mindful of the fact that 'it would be a disservice to our 
form of government and to the administrative process it- 
self if the courts should fail, so far as the terms of the 
Act warrant, to give effect to its remedial purposes where 
the evils it was aimed at appear.'.... 


"Nor does this case fit the type of situation in 
which parties economically affected by zee atory action 


on the part of the Government have been held entitled to 
seek judicial relief, whether the Government has taken 
action specifically directed against plaintiff or whether the 
action taken threatens to affect plaintiff's interest adversely 
though not singling him out specifically. In many such 
cases of directory or restrictive governmental action, the 
courts have taken jurisdiction pursuant to specific judicial 
review provisions in the regulatory statute, under the 
Administrative Procedure Act, or in the exercise of their 
general equity powers."" 96 App. D.C. at 282-283, 225 
F.2d at 933-934. (Emphasis in original). (Footnotes 
omitted). 


In the language of the Kansas City Power & Light decision, the 
Secretary's action "threatens to affect [appellants'] interest adversely 
though not singling [them] out specifically." 

This Court's liberal attitude toward the right of judicial review 
also is reflected by its ee in Friend v. Lee, 95 App. D.C. 224, 221 
F.2d 96 (1955). That case was an action by the operator of a local Hertz 
Driv-Ur-Self office to enjoin the Administrator of the Civil Aeronautics Ad- 


ministration from interferring with the plaintiff's deliveries of automobiles 
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to customers at the National Airport, and for other relief. In holding that 


the plaintiff was entitled to judicial review, this Court said: 


“We think that the plaintiff has made at least 

a prima facie showing that he is being subjected'to un- 
reasonable restrictions in the delivery of driverless cars 
to customers at the Airport, an activity which the defend- 
ants concede the plaintiff has the right to perform. Such 
conduct on the part of Government officials, if it actually 
has occurred, would be capricious and arbitrary. Where 
there is a threat of injury resulting from capricious or 
arbitrary performance of the regulatory functions of a 
Government agency, the Federal courts have in'a wide 
variety of situations been ready to grant relief.) Em- 
bassy Dairy v. Camalier, 1954,-93°U.S. App. D.C. 364, 
211 F.2d 41; B. F. Goodrich Co. v. Federal Trade Com- 
mission, 1953, 93 U.S. App. D.C. 50, 208 F.2d 829; 
Patton v. Administrator of Civil Aeronautics, 9,Cir., 
1954, 217 F.2d 395; cf. West Coast Exploration Co. v. 
McKay, 93 U.S. App. D.C. 307, 316-318, 213 F.2d 

582, 591-592, certiorari denied, 1954, 347 U. s. 989, 
74S.Ct. 850, 93 L.Ed. 1123. ... 


"We do not need to determine for the purposes 
of the instant case whether plaintiff has standing to sue 
under Section 10 of the Administrative Procedure Act, 
5 U.S.C.A. § 1009, as a person suffering a legal wrong, 
i.e., the arbitrary destruction of his business, or 
whether the court may proceed in the exercise of its 
general equitable powers. Suffice it to say, that where, 
as here, there is a prima facie showing of arbitrari- 
ness on the part of Government officials in regulatory 
action taken by them, sufficient to threaten substantial 
injury to the party affected, the injured party is entitled 
to be heard." 95 App. D.C. at 229, 221 F.2d at 102, 


Appellees concede (Br., p. 37) that the allegations of the complaint and 
amended complaint must be accepted as true, and it is clear that there has 
been "a prima facie showing of arbitrariness on the part of Government 
officials in regulatory action taken by them, sufficient to threaten substantial 
injury" to appellants. Friend v. Lee, 95 App. D.C, 224, 229, 221 F.2d 96, 
102, 


The Court also is respectfully referred to its decision in Atchison, 


T. & S. F. Ry. v. Summerfield, 97 App. D.C. 203, 229 F.2d 777 (1956). 


-16- 


In that case it was held that certain railroads were entitled to seek judicial 
review of an order of the Postmaster General which permitted air transporta- 
tion of mail under certain circumstances at the regular three-cent rate. 
That order, of course, did not operate directly on the complaining railroads, 
nor does there appear to have been any statute which specifically provided 
for judicial review of an order of this kind. Nevertheless, this Court, noting 
that the order would, if carried out, substantially and adversely affect the 
business of the railroads, held that they had "standing in court to challenge 
the alleged illegal act." 97 App. D.C. at 205, 229 F.2d at 779.7 

In view of the serious adverse impact on their competitive position 
by imports of Norwegian cement at unfairly low prices, the threatened con- 
tinuance of such injury and the continued importation by the same importer of 
cement from four other countries at unfairly low prices, appellants clearly have 


standing to sue under the doctrine enunciated by this Court in the foregoing 


case and in the Kansas City Power & Light.and the Friend cases, supra. 


SECTION II OF APPELLEES' BRIEF 


1, In this section, appellees argue that the complaint of the 


appellants does not state a cause of action, and that, even though the District 


Court did not so find, this Court on that ground nevertheless should affirm 


the District Court's action. As stated by the United States Court of Appeals 


*/ - And see 3 Davis, Administrative Law Treatise (1958), § 22-02, wherein 
It is stated: 


Although the legislative history [of section 10(a) 
of the Administrative Procedure Act] is not entirely free 
from conflicting views, the part of the legislative history 
that is both’ clear and authoritative is the statement made 
by the committees of both the Senate and the House, identical 
in both reports: 'This subsection confers a right of review 
upon any person adversely affected in fact by agency action 
or aggrieved within the meaning of any statute."* (Emphasis 
added). 


Ap le es 


for the Eighth Circuit in Publicity Building Realty Corporation v. Hannegan, 
139 F.2d 583 (8th Cir. 1943): 


“It is elementary that appellate courts will not ordinarily 

consider questions not passed upon by the trial court." 

193 F.2d at 587, 

The trial court did not pass upon the que stions raised in this 
section of appellees’ brief, although it had an npoctanity to do so because 
the same questions were raised in the points and authorities filed in support 
of their motion to dismiss. As a matter of fact, the trial court did not even 
hear argument on the issue of whether or not the complaint states a cause of 
action. Following oral argument on the question of jurisdiction, the court 
ruled from the bench that it was Without jusiadicticn over the subject matter 
of the action. ; 

However, it is possible that this Court will wish to consider the 
issue raised in this section of appellees' brief, and accordingly, appellants 
feel constrained to set forth the basis for their contention that the complaint 
does state a cause of action. 

As we have said many times before, it is the legality of the deter- 
mination of no dumping by the Secretary of the Treasury that is the principal 
issue in this law suit. Appellants contend that the determination of no dump- 
ing is based upon an unlawful interpretation of the statute, and that the refusal 
of the Secretary to find dumping constituted a plain disobedience of the mandate 
of the appropriate provision of the Antidumping Act. As we pointed out in 
our main brief, dumping exists when the price to the importer, which price is 
called the "purchase price", is less than the price in the home market, which 


price is called the "foreign market value." 


The determination of the "price differential" is not made by simply 


taking the actual dollar and cents price paid by the importer and comparing it 
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with the actual dollar and cents price abroad. The statute explicitly states 
how the Secretary shall calculate the "price differential." And, as stated 

by the Assistant Secretary of the Treasury testifying in 1957 before a Congres- 
sional Committee, the price differential is calculated "simply on the basis of 
arithmetic", Hearings on H.R. 6006, 6007, and 5120 Before the House Com- 
mittee on Ways and Means, 85th Cong., Ist Sess. 43 (1957). 

Our complaint is that the price differential in this case was not 
calculated by simple arithmetic, but was arrived at arbitrarily and without 
any legal justification or authorization. The section of the Antidumping Act 
which tells the Secretary of the Treasury how to calculate the "price differential" 
is Section 202(b). It says in effect that, if the price to the United States, or 
the purchase price, is less than the price in the foreign market, or the foreign 
market value, as it is here, the Secretary shall then make: 

(1) ‘due allowance" for the fact that sales to the United States 
market are in larger quantities than sales in the foreign market, 

(2) “due allowance" for “other differences in circumstances of 
sale" which include such factors as differences in terms of sale, differences 
in advertising costs, and differences in selling costs, or 

(3) “due allowance" for the fact that similar and not identical pro- 
ducts are being compared, 

We contend that the Secretary cannot lawfully make "due allowance" 


for any of these factors unless such "due allowance" is based upon cost sav- 


ings. That any ‘due allowance" made by the Secretary must be cost justified 


is clearly revealed by the Congressional committee reports on the 1958 bill. 
Referring to the third "due allowance" factor, that is, the comparison of simi- 
lar but not identical products, both committees explained the provision as 


follows: 
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“If, for example, long-handled shovels are sold to the 
United States, and only short-handled (otherwise identical) 
shovels are sold for home consumption in the country. of 
SRpOTr ates then it is possible to consider the'two types 
of shovels 'similar,' and a price determination can be 
made by comparing the two similar shovels, making 
allowance for the fact that the long handles cost more 
than the short handles." H.R. Rep. No. 126], 85th 
Cong., lst Sess. 7 (1957); S. Rep. No. 1619, 85th Cong., 
2d Sess. 7 (1958). (Emphasis added). 


The Assistant Secretary employed the long -handled shovel example 


in his own testimony and, referring to the second "due aiiowaneet factor, 
explained that provision by using as an example a foreien bicycle manufacturer 
which incurred "costs" for servicing and advertising in one market, but where 
no such "costs" were incurred in the other market. In such a case, according 
to the Assistant Secretary, "due allowance" could be ciate for the "cost" sav- 
ings. Hearingson H.R. 6006, 6007, and 5120 Before the House Committee on 
Ways and Means, 85th Cong., lst Sess. 40, 39 (1957). The Congressional 
committee reports cited above similarly refer to “advertising and selling 

Moreover, as stated before, the Treasury Department has al- 
ways advised Congress that the statute requires the Treasury Department 
to make a determination "simply on the basis of arithmetic."' Thus, the 
Assistant Secretary of the Treasury, testifying in 1957, states: 

"Shortly after the [Antidumping Act] was passed 

the Treasury in effect announced that its determination of 

price differential was going to be made simply on the basis 

of arithmetic, without any reference to whether the import 

price was 'fair' -- meaning 'equitable.' This policy has 

never been seriously challenged by Congress."' Id., at 43. 

In the instant case, the Secretary, after making his investigation 
into the alleged dumping of Norwegian cement, found that the price to the im- 
porter in the United States (purchase price) was less than the price of cement 


sold in Norway (foreign market value). The next step, of course, was to de- 


termine if any "due allowance" should be made, The Secretary applied the 
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second factor in the due allowance" section. He found "other differences 

in circumstances of sale." Specifically, he made "due allowance... for 
the higher costs such as financing, advertising and selling expenses in con- 
nection with sales in the home market [Norway] as compared with those 
attending selling to the United States. An adjustment also was made for the 
higher cost of the bags used in the exportation of cement to the United States." 
(See p. 37). (Emphasis added). 


In view of those cost differences, the Secretary made a "due allow- 


ance" of a certain percent, However, the making of that "due allowance" 


still left a 5% price differential (J.A., p.5a), and it was in finding, never- 
theless, that no dumping existed that the Secretary of the Treasury went be- 
yond his authority. He found that simply because the sales of Norwegian 
cement in the United States are in greater quantities than sales in Norway, an 
additional 5% price differential was justified and that an additional "due allow- 
ance" of 5% should be made. 

If this 5% differential were based on cost savings, appellants would 
not be here. Since it was not based upon cost savings, necessarily it was 
arbitrary. Nor is it permissible or even possible to view this result as hav-~- 
ing been made "simply on the basis of arithmetic." 

The appellees' contention is that it is not necessary for the 
Secretary of the Treasury to make due allowance for differences in quantities 
sold on the basis of cost savings at all. In support of this contention, they 
refer to a portion of the Committee Report submitted to the Senate in con- 
nection with the 1921 Act. (Br., p. 39). Referring to what became Section 
202{b) of the 1921 Act; that Report stated that an adjustment in foreign market 
value would be permitted when an article is sold in larger quantities in the 


United States than it was sold in the foreign market. The Report went on to 
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say that the subdivision permitting the adjustment or, as it was termed in 


the Act, the ''due allowance," "is deemed necessary to obviate the necessity 
of establishing the dumping duty in many cases by use of cost of production, ''" 
S. Rep. No. 16, 67th Cong., lst Sess. 10-11 (1921). : 

Appellees contend that this quotation means that the Secretary 
does not have to cost justify a due allowance based upon different quantities 
of sale. Immediately it is noted that the term "cost justification is not the 
same as the term "cost of production.'' More important, however, is the 
background of the Committee's quoted language which, when fully appreciated, 
belies any Committee intent that due allowance was not to be cost justified. 

Under the 1921 Act, in order to determine whether dumping 
existed, it was necessary to compare the sale price for export to the United 
States either with the foreign market value or, in the absence of a foreign 
market value, with the "cost of production." The term ‘cost of production" 
was aterm of art in the Act and its definition in Section 206 was extremely 
complex, It began with the cost of materials and fabrication of identical or 
substantially identical merchandise, included general expenses and the cost 
of containers and other charges, and ended with an sddisson for profit. Expert 
testimony given to the Committee and statements of a Committee member 
show that it was extremely difficult to ascertain the "cost of production" of a 
foreign manufactured product. Hearings on H.R. 2435 Before the Senate 
Committee on Finance, 67th Cong., Ist Sess. 45 (1921). In view of this, it 
was easier by far to make the comparison with the foreign market value. 

However, in the bill as passed by the House, foreign market value 
had been defined in such a way that it could be used for piepoeee of comparison 
with the sale price to the United States only if the quantities of merchandise 


sold abroad were the same as the quantities sold in the United States. Testimony 
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given to the Senate Committee demonstrated that this was rarely true since 
in many cases merchandise is sold in larger quantity to the United States than 


the quantity sold abroad. Id., at 10, 65. In view of this fact the Senate Com- 


mittee became concerned that comparison would have to be made with "cost of 


production" which, as we have seen, the Committee realized would be very dif- 
ficult. It was in order to overcome this anticipated difficulty in administering 
the Act, that the Senate Committee inserted the due allowance provision into 
the Act -- a provision that had been wholly omitted by the House. 

The only conclusion, therefore, that can fairly be drawn from the 
portion of the Committee Report quoted by the appellees is that the Committee 
intended by its amendment to allow due allowance to be made in the calculation 
of foreign market value when sales to the United States were made in greater 
quantities than were involved in sales abroad, thus obviating the necessity for 
ascertaining "cost of production" in accordance with the complicated definition 
of that term. In other words, the reference to "cost of production" in the 
Committee Report has no bearing on the cost justification of a due allowance 
made in calculating foreign market value based on different quantities of sale. 

Of far greater significance to this case are the 1958 amendments 
to Section 202(b), to which reference has been previously made. Pursuant 
to those amendments due allowance can now be made not only for differences 
in quantity but also for differences in circumstances of sale and for the fact 
that similar, but not identical, products are being compared. The Senate and 
House Reports, supra, p. 19, which dealt with the 1958 amendments are 
significant because, in discussing the two additional factors, the Reports made 
it clear that any "due allowance" made because of such factors had to be based 
upon cost savings. The term "due allowance" in the Act modifies all three of 
such factors, including the factor of quantity sales. Since any due allowance 


permitted as to the second and third factors must be based upon measurable 
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cost savings, it follows inexorably that due allowance for. the first factor, 

that is, for quantity sales, must also be based upon weaduvabie cost savings. 
Moreover, the term "due allowance" was vapeated in the 1958 amend- 

ment 22 years after the Robinson-Patman Act, 49 Stat. 1526 (1936), had been 


passed. The Act also uses this term, and it seems reasonable to conclude 


that the term "due allowance" in the Antidumping Act was intended to mean the 


same as it does in the Robinson-Patman Act, 

Under the Robinson-Patman Act, American piodicave cannot give 
quantity discounts which are not cost justified, Surely, if Congress had intended 
to give foreign importers a discriminatory competitive sivanteze in the United 
States market not enjoyed by American producers, it would have so stated clear- 


ly and definitely. This conclusion is particularly apposite here inasmuch as 


the conceded purpose of the Antidumping Actis to protect American producers 
from unfair price competition from abroad resulting from discrimination in a 
foreign producer's pricing practice in his home market and in the American 
ae 
ee 
Appellees also argue in their brief that the Sedvetary is entitled 


to exercise reasonable judgment in making "due allowance," and in determining 


*/ As the Senate Finance Committee report on the 1958 amendments explained, 
“the antidumping feature of our Tariff Act is of considerable importance in pro- 
tecting domestic industries from inroads of foreign goods sold or offered for 
sale at less than fair value. Not only will the improvements made by this bill 
assist in speeding up the operating procedure, they will strengthen the deter- 
rent effect of the law and in that respect help to prevent dumping." S. Rep. 

No. 1619, 85th Cong., 2d Sess. 2 (1958). 


It should be noted that the 1928 decision of the Customs Court in Wilfred 
Schade & Co. v. United States does not, as appellees assert (Br. p. 39), sup- 
port the view that the quantity allowance here involved need not be cost justified. 
Examination of that decision will disclose that it upheld a quantity allowance 
no greater than that in fact available in the home market, 54 Treas. Dec. 90, 
93 (Cust. Ct. 1928). At no stage in this controversy have appellants asserted 
that Treasury must upset a foreign pricing practice, even if it is not cost justified. 
It is clear from the allegations of the complaint herein, however, that the 
quantity allowance of which we complain is based, not upon an allowance in fact 
available in Norway, but solely upon the difference between the quantities of 
Norwegian cement sold in Norway and the larger quantities sold to the United 
States. 


whether an imported product is being sold at less than its fair value. This 
flies in the face of the Assistant Secretary's assurances to Congress that such 
determination is made "simply on the basis of arithmetic." Hearings on H.R. 
6006, 6007, and 5120 Before the House Committee on Ways and Means, 85th 
Cong., lst Sess. 43 (1957). There is nothing in the statute to support such an 
an interpretation. 

The Secretary and the Commissioner also say that "due allowance" 


means a "reasonable" allowance, contending that this assertion is supported 


by the Customs Regulations. It goes without saying that the provisions of a 
*/ 


statute cannot be modified by administrative regulations. — 

We say that “due allowance" means a "just" allowance or a “correct" 
allowance. In any event, a 5% differential is not a "reasonable" differential 
in the price of a fungible product such as cement, produced by a continuous 
manufacturing process, Thus, for example, the United States Court of Appeals 
for the Fifth Circuit, in American Can Co. v. Bruce's Juices, 187 F.2d 919 : 
(5th Cir. 1951), struck down as being discriminatory a quantity discount schedule 
which allowed a maximum 5% discount to customers purchasing in excess of 
$7,000,000 worth of cans annually, which included a sliding scale of discounts 
ranging from 1% to 4% to those customers who bought between $500, 000 and 
$7, 000, 000 worth of cans annually, and which allowed no discount to customers 


ae / 
who purchased less than $500,000 worth of cans annually. 


*/ As the Supreme Court stated in Morrill v. Jones, 106 U.S. 466, 467 
(T1882): "The Secretary of the Treasury cannot by his regulations alter or 
amend a revénué law. All he can do is to. regulate the mode of proceeding 
to carry into effect what Congress has enacted,"' 


**/ Also, in Ruberoid Co. v. F.T.C., 189 F.2d 893, mod. 191 F.2d 294 
(2d Cir. 1951); aff'd 343° U.S. 470, (1952), the court pointed out that, in the 
asbestos and asphalt roofing material business, price differentials of small 
amounts, for example 2 1/2%, were: “quite important in the realm of competi- 
tion among petitioner's customers." 189 F.2d at 896. 
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Conclusion 


The Antidumping Act was designed to protect American manu- 


facturers, not importers as appellees seem to argue. If the Secretary is 


allowed to reach an arbitrary determination that no dumping exists ina 

situation where a product is being sold in this country at a discount which 

does not reflect cost savings, then the purpose of the statute will be frustrated. 
The order of the District Court should be reversed and this cause 

remanded for further proceedings in the Court below. 
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QUESTIONS PRESENTED 


In the opinion of appellee, The City Lumber Company of 
Bridgeport, Inc., the questions presented on this appeal 
are: 


1. Whether by virtue of Section 210 of the Antidumping 
Act of 1921 (19 U.S.C. 169) and Section 516 of the Tariff 
Act of 1930 (19 U.S.C. 1516), exclusive jurisdiction over 
the particular controversy is vested in the U. S. Customs 
Court. 


2. Whether, in any event, by virtue of Sections 1340, 
1582, and 1583 of Title 28 of the U. S. Code, exclusive juris- 
diction over the subject matter is vested in the Customs 
Court. 


3. Whether an American producer’s standing to com- 
plain of administrative action relating to the imposition of 
customs duty on an importer is limited to the remedies 
expressly granted in Section 516 of the Tariff Act of 1930 
(19 U.S.C. 1516). 


4. Whether Section 202(b) of the Antidumping Act of 
1921 (19 U.S.C. 161(b)) precludes the Secretary of the 
Treasury from making a due allowance for a quantity dis- 
count in the determination of the foreign market value of 
imported merchandise unless the quantity discount is solely 
and exclusively based on the exact amount of savings in 
cost of manufacture as a result of the larger quantities 
ordered. 


INDEX 


Questions presented 

Counterstatement of the case 
1, The allegations of the Complaint 
2. Proceedings below 

Statutes involved 


Summary of argument 


Argument: 
I, The pertinent provisions of the Antidumping Act 


IT. Seetion 210 of the Antidumping Act specifically provides that 
judicial review of the Secretary’s determination of the 
**forcign market value’? is vested in the U. S$. Customs 
Court; Section 516 of the Tariff Act of 1930 spella out the 
procedure to be followed by Appellants . nskiecd oeeee 

a. Section 210 of the Antidumping Act expressly pro- 
vides that sole jurisdiction over a controversy in- 
volving the ‘‘forecign market valuc’’ is vested in 
the U. 8. Customs Court . outer 

b. The Tariff Act of 1930 clearly sets forth the protest 


and appeal procedure to be followed 
III. Appellants fail to set forth any cogent argument why the 
clear mandate of the Antidumping Act and the Tariff Act 
of 1930 should not be followed : 


a. Despite Appellants’ contention, Section 516 of the 
Tariff Act applics as part of the ‘‘existing law?’ 
at the time of the importation of the merchandise 

b, Dumping duty is a type of duty and not a penalty ... 

c. The contention of Appellants that the ambit of See: 
tion 516 of the Tariff Act is more limited than the 
scope of Sections 514 and 515, is irrelevant F 

d. The cases cited by Appellants involve questions of law 
not present in the instant case and do not support 
the Appellants’ arguments 


IV, Sections 1582 and 1583 of Title 28 of the U. S. Code provide 
for exclusive jurisdiction of the U. 8. Customs Court over 


all controversies relating to customs duties, including dump- 
ing duties : 
V. The Secretary's finding with regard to 2 quantity discount is 
fully in accordance with the law and the regulations 
a. Section 202(b) of the Antidumping Act and the regu- 
lations promulgated thereunder do not require that 
quantity discounts be based solely upon an account- 
ing procedure relating to production costs savings 
b. The interpretation given to Section 202(b) of the 
Antidumping Act by the Treasury Department is of 
long standing and has been sanctioned by the 
Congress Scare ee 
Conclusion 
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IN THE 


Anited States Cmet of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,745 


NortH AMERICAN CEMENT CorPoRATION, ET AL., APPELLANTS, 
vr. 
Rosert B. Anperson, SECRETARY OF THE TREASURY AND 


Ravpx KEtty, Comaussioner oF THE Bureau or Customs, 
APPELLEES 


and 


Tue City Lumber Compaxy or Brinceport, Ixc., 
INTERVENOR-APPELLEE, 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR INTERVENOR-APPELLEE THE CITY LUMBER 
COMPANY OF BRIDGEPORT, INC. 


COUNTERSTATEMENT OF THE CASE 


This action was brought by appellants in the District 
Court to obtain a declaratory judgment and injunctive re- 
lief against the Secretary of the Treasury (hereinafter 
referred to as the ‘‘Secretary’’) and the Commissioner of 
the Bureau of Customs (hereinafter referred to as the 
““Commissioner of Customs’’) (J.A. la-10a). The com- 
plaint charged that the Secretary intended to make a 
determination that Portland cement (hereinafter referred 
to as ‘‘cement’’) imported from Norway was not being, 
and was not likely to be, sold in the United States at less 


2 

than ‘‘fair value’”’ within the meaning of Section 201 of the 
Antidumping Act of 1921, as amended (19 U. S. Code 160) 
(hereinafter referred to as the ‘‘Antidumping Act’’). It 
was alleged that said determination would be unlawful. 

The City Lumber Company of Bridgeport, Inc. (herein- 
after referred to as ‘‘City Lumber’’), sole importer of 
Norwegian Cement in the United States, made a motion to 
intervene as a defendant which was granted by the Court 
(J.A. 16a). With the motion, City Lumber filed an answer 
(as required by Rule 24 of the Rules of Civil Procedure) 
denying the material allegations of the complaint, reserv- 
ing, however, the right to challenge the jurisdiction of the 
court.’ 

On motion of the Secretary and of City Lumber, the 
district court dismissed the complaint for lack of jurisdic- 
tion over the subject matter (J.A. 17a). This appeal fol- 
lowed (J.A. 23a). 


1. The Allegations of the Complaint. 


Appellants are ten domestic cement manufacturers, each 
of whom sells a portion of its cement production in what 
they style the ‘Connecticut market’? (J.A. 2a-3a). On 
September 15, 1958, appellants requested the Secretary to 
institute an investigation under the provisions of the Anti- 
dumping Act with regard to importations of cement froin 
Norway (J.A. 4a). The Secretary commenced the re- 
quested investigation. On June 12, 1959, the Acting Com- 
missioner of Customs signed a notice (published June 17, 
1959, 24 F.R. 4924) authorizing customs officers to with- 
hold further customs appraisals of Norwegian cement in 
accordance with applicable Customs regulations (J.A. 4a- 
da). 

The foregoing notice was issued pursuant to the provi- 
sions of Section 201(b) of the Antidumping Act which 


1 The statement in appellants’ brief that ‘‘appellees did not an- 
swer the complaint”’ is erroneous as to City Lumber; as to appel- 
lees, the Secretary and the Commissioner of Customs, the order 
entered by the district court obviated the necessity for an answer. 
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authorizes and directs the Secretary to do so whenever ‘‘he 
has reason .. . to suspect, from the invoice or other papers, 
or from information presented to him, ... that the pur- 
chase price is less... than the foreign market value”’ of 
the imported article. 

Appellants further allege that the Secretary intended 
“*in the near future’’ to revoke this notice and to terminate 
the investigation by a determination that the purchase 
price of Norwegian cement is not, and is not likely to be, 
lower than the ‘‘fair value”’ (J.A. da). 

It was stated that this proposed determination was ‘‘to 
be based on the grounds that the greater quantities sold 
to the single United States customer as compared with 
sales to Norwegian customers in the home market justified 
a quantity discount to said United States customer of 59 
under the provisions of Section 202(b)(1) of the Anti- 
dumping Act’’ (J.A. 5a). 

It was claimed that this quantity discount did not re- 
flect ‘‘a savings in cost of manufacture of the larger quan- 
tities involved in sales to the United States customer as 
compared with sales to Norwegian customers in the home 
market”’ (J.A. 5a). 

It was alleged that the proposed determination would 
consequently be unlawful because Section 202(b)(1) of the 
Antidumping Act, and the regulations promulgated there- 
under, permit (in the view of appellants, not shared by 
appellees), a quantity discount ‘‘only to the extent that 
such discounts reflect savings in cost of manufacture as a 
result of the larger quantities ordered”’ (J.A. 5a). It was 
additionally alleged that the proposed determination would 
be contrary to Section 14.7(b)(1) (19 C.F.R. 14.7(b) (1) 
(Supp. 1959)) of the Treasury Department regulations 
which, on the authority of Section 202(b) of the Anti- 
dumping Act, permit a ‘‘reasonable allowance’’ for quan- 
tity shipments. 

The complaint asserted that the proposed ‘‘unlawful*’ 
determination would render it impossible to assess dump- 
ing duties against cement from Norway. 
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The complaint further alleged that, since 1951, Norwegian 
cement has obtained an increasingly larger percentage of 
what appellants refer to as the ‘Connecticut market’’; that 
they have lost revenues because the prices charged for the 
competing cement have been ‘‘unfairly low’’; and that 
there will be additional loss of revenue if appellants are 
“denied the protection of the Antidumping <Act’”’ (J.A. 
6a-Sa).” 

In its prayer for relief, the complaint sought a declara- 
tory judginent that the proposed determination of the 
Secretary was unlawful. It also sought an injunction re- 
straining the Secretary from making the determination, 
and sought preliminary injunctive relief.* 


2. Proceedings Below. 


On April 19, 1960, the complaint was filed (J.A. 10a). 
On April 22, 1960, it was amended to include importations 
of cement from other countries, as to which, in fact, the 
Secretary has not yet made any determination to date. 
However, the basic issues of this appeal concerning juris- 


* Insofar as the allegations of the complaint are not merely con- 
clusory, they must be accepted as true for the purposes of this 
appeal. However, many of the allegations of fact are seriously con- 
tradicted by the sworn affidavit of the Assistant Commissioner of 
Customs, attached to the Government’s motion to dismiss made 
below. They are furthermore put in issue by City Lumber’s an 
swer and by the affidavits of an officer of City Lumber annexed tu 
City Lumber’s motions below (J.A. 18a-22a). These affidavits also 
called attention to the fact that imported Norwegian cement con- 
stituted less than 1/5 of 1% of United States production and sales 
of cement in 1959 (J.A. 20a); that none of the appellants have 
cement mills in Connecticut (J.A. 18a); and that City Lumber’s 
prices are in line with appellants’ prices, and, in some localities, 
are even higher, except that some delivered prices are lower, re- 
flecting a saving on inland freight due to City’s Lumber proximity 
to the point of delivery (J.A. 19a). 


* As will be set forth under ‘‘ Proceedings below’’, the injunctive 
relief is moot, because the Secretary, upon conclusion of his investi- 
tion, has already made the determination in question. 
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diction, scope of applicable legislation, and the justification 
for the basis of the Secretary’s determination are identical 
in all instances, so that it is sufficient to consider the alle- 
gations pertaining to Norwegian cement, 

The amendment also recognized that the Secretary had 
actually made the determination complained of prior to 
the filing of the complaint, namely on April 18, 1960 (see 
25 F.R. 3533) and had instructed customs officers to com- 
plete their appraisement reports with respect to Norwegian 
cement (J.A. 11a). 

On April 28, 1960, the Secretary and the Commissioner 
of Customs filed a motion to dismiss, which was based upon 
(1) lack of jurisdiction in the district court over the sub- 
ject matter; and (2) failure of the complaint to state a 
claim upon which relief could be granted (J.A. 15a). 

City Lumber made a motion to intervene as a defendant, 
and simultaneously tendered an answer, as required by 
Rule 24 of the Rules of Civil Procedure. The motion was 
granted by the District Court on May 18, 1960. The formal 
order was entered on May 20, 1960 (J.A. 16a). 

After being admitted to the proceedings, on May 18, 1960 
City Lumber likewise made a motion to disiniss, based upon 
(1) lack of jurisdiction in the District Court over the sub- 
ject matter and (2) failure of the complaint to state a claim 
upon which relief could be granted. 

Upon the motion of defendants to dismiss the complaint, 
and after consideration of the points and authorities in 
support thereof and in opposition thereto, and after argu- 
ment in open Court, the District Court (McGarnaamy, J.) 
entered an order granting the motion on the ground that 
the court lacked jurisdiction over the subject matter of the 
cause in that there existed a complete and adequate remedy 
at law for the plaintiffs in the United States Customs 
Court (J.A. 17a). 


STATUTES INVOLVED 
The relevant statutes are Sections 201, 202, 203, 205 and 
210 of the Antidumping Act; Sections 1340, 1582 and 1583 
of the U. 8. Code; and Section 516 of the Tariff Act of 
1930. They are set forth in the Appendix, infra, pp. 38-47. 
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SUMMARY OF THE ARGUMENT 


I 


Although appellants’ brief contains a section dealing 
with the Antidumping Act, Point | contains a brief sum- 
mary of the pertinent sections of the Act, pointing out 
some important additional aspects. Attention is called 
especially to the statutory scheme, which leaves it to the 
expertise of the Secretary to determine the ‘‘foreign 
market value’’ and the importer’s ‘‘purchase price’ of 
imported merchandise, two terms of art defined in the 
statute. It is further pointed out that the statute, in 
Section 202(b), directs the Secretary to adjust the ‘‘foreign 
market value’’ by making a due allowance for a quantity 
discount. Thus the quantity discount is an integral part 
of the ‘*foreign market value’’. Various other sections of 
the statute indicate that the determination of the Secre- 
tary is not a simple bookkeeping transaction, but one in- 
volving the exercises of judgment and expertise. 


Il 


a. The underlying conflict is whether or not the Secre- 
tary erred in granting a 5% adjustment in the ‘‘foreign 
market value’’ for a quantity discount. Appellants’ com- 
plaint involves, therefore, a determination of the adjusted 
“‘foreign market value’’. Thus, the basic question is with- 
in the ambit of Section 210 of the Antidumping Act, which 
expressly provides that such a determination as to the 
‘foreign market value’’ can be challenged only by appeal 
and protest, under the same conditions, and subject to the 
same limitations, as an appeal or protest with regard to 
regular customs duties. Section 210 furthermore expressly 
sets forth that the U. S. Customs Court has the same juris- 
diction, powers, and duties in connection with appeals and 
protests involving dumping duties as in the case of ap- 
peals and protests relating to regular customs duties. 


( 


b. The appeal and protest procedure to be followed by 
appellants is set forth in Section 516 of the Tariff Act 
of 1930, which gives American producers a complete and 
adequate remedy in the Customs Court. By virtue of that 
section, American producers have a right to file appeals 
for reappraisements, and protests in the Customs Court 
if dissatisfied with administrative action related to customs 
duty, including the rate of dumping duty assessed on im- 
ported merchandise. Thus the District Court correctly 
concluded that it was without jurisdiction and that the 
appellants had a complete and adequate remedy at law. 
Were it otherwise, the very same determination of the 
Secretary could be simultaneously attacked by American 
producers in the District Court and by American importers 
in the Customs Court, with conflicting results. 


Ill 


The arguments of appellants to the contrary cannot with- 


stand careful scrutiny. 


a. As set forth above, Section 516 of the Tariff Act 
provides the applicable remedy, and appellants’ conten- 
tion that it cannot be considered because Section 210 of 
the Antidumping Act refers only to those sections of the 
Tariff Act which were in existence in 1921 when the 
Antidumping Act was first enacted, is not supported by 
the language of Section 210, or its underlying intent. The 
phrase ‘‘under existing law’’ contained in Section 210 must 
have the meaning of ‘‘under the law as from time to time 
existing’’, or ‘under existing law as at the time of the im- 
portation of the merchandise’’, and thus include subsequent 
amendments to the Tariff Act, providing from time to 
time for additional remedies for importers and American 
producers. This interpretation of the statute was ex- 
pressly approved in U.S. v. Manahan Chemical Co, Inc. 


(23 C.C.P.A. (Customs) 332). 


b. Appellants’ argument that even if Section 516 is to 
be considered part of the ‘‘existing law’’, it is neverthe- 
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less inapplicable because a dumping duty is a penalty and 
thus they are unable to challenge under Section 516 of the 
Tariff Act, the ‘‘rate of duty’’ levied on the merchandise, 
is likewise untenable. As set forth by the Court in C. J. 
Tower & Sons v. U.S. (71 F. 2d 438, 21 C.C.P.A. (Customs) 
+17), dumping duty is not penal in nature, but is a revenue 
measure designed to equalize competitive conditions be- 
tween the exporter and the American industries affected; 
thus it essentially serves the same purpose as the regular 
customs duties. 


e. The contention of appellants that the ambit of Sec- 
tion 516 of the Tariff Act is more limited in scope than 
Sections 514 and 515 (which provides American importers 
with a remedy), is irrelevant. Section 210 of the Anti- 
dumping Act expressly provides that the limitations in 
remedies with regard to regular duty also applies to dump- 
ing duty, so that an American producer is not entitled to 
broader relief with regard to dumping duty than with 
regard to ordinary customs duty; furthermore, the argu- 
ment is especially inapplicable here hecause the relief of 
Section 516 includes in any event the right of an American 
producer to challenge the rate of dumping duty on im- 
ported merchandise when he deems it inadequate. 


d. The cases cited by appellants, Talbot v. Atlantic 
Steel Co.—wU.S. App. D.C.—, 275 F. 2d 4, and Contonificio 
Bustese S.A. v. Morgenthau, 74 App. D.C. 13, 121 F. 2d 884, 
involve questions of law not present here, and do not sup- 
port appellants’ position that the District Court has juris- 
diction over this action. Both cases are distinguishable on 
various grounds. For instance, it is to be noted that both 
eases merely sought judicial aid in requiring the institu- 
tion of administrative action, but nothing in these cases in- 
dicates that the District Court would have jurisdiction over 
the investigations as such, or over their result, once they 
were completed. 
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IV 


Even if Section 210 did not contain the specific provi- 
sions stipulating the jurisdiction of the Customs Court 
with regard to a determination pertaining to the ‘‘foreign 
market value’’, the action nevertheless could be instituted 
only in the U. S. Customs Court because Sections 1582 and 
1583 of Title 28 specifically provide that the Customs Court 
shall have exclusive jurisdiction over appeals for re- 
appraisement and protest with regard to customs duty, 
including all orders and findings entering the same. As a 
logical corollary, Section 1340 of Title 28 of the U. S. Code 
expressly excepts from the jurisdiction of the District 
Court all ‘‘matters within the jurisdiction of the Customs 
Court’’. This evidences a clear legislative policy to place 
all customs duty matter in a specialized Customs Court. 
In Morgantown Glassware Guild, Inc. v. Humphrey, 98 U.S. 
App. D.C. 375, 236 F. 2d 670, cert. den., 352 U.S. 896, this 
Court held that the American producers had an adequate 
and exclusive remedy under Section 516 of the Tariff Act 
in a customs duty case involving constitutional questions, 
and could not obtain a declaratory judgment in the District 
Court. In Horton v. Humphrey, 146 F, Supp. 819 (D.D.C.) 
affirmed 352 U.S. 921, it was settled with finality that the 
exclusive jurisdiction of the Customs Court extends to con- 
troversies under the Antidumping Act and constitutes an 
adequate remedy at law and exclusive method of review. 
The construction uniformly given by the courts that the 
Congress intended to leave customs duty matters to the 
Customs Court cannot be contradicted by appellants’ refer- 
ence to some cursory remarks made in 1957 in the course 
of testimony before a congressional committee. In any 
event, the view expressed by the official was that American 
producers are entirely without a right of judicial review, 
a statement which cannot help appellants. 

In fact, there is substantial authority for the proposition 
that if Section 516 of the Tariff Act does not provide 
American producers with a remedy in the Customs Court. 
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they have no standing in any court to raise objections with 
regards to duties assessed or assessable against an im- 
porter. 


Vv 


Even if the District Court could have taken jurisdiction 
over the complaint, it would nevertheless have been obli- 
gated to dismiss it since it did not state a cause of action 
on which relief could be granted. 


a. Although for the purposes of this appeal the al- 
legations of the complaint must be deemed to be true, it 
nevertheless is clear that Section 202(b) of the Antidump- 
ing Act and the customs regulations promulgated there- 
under do not preclude an allowance for reasonable quantity 
discount when supported by evidence. The Secretary is 
not required to limit his determination of a quantity dis- 
count solely and exclusively to the exact equivalent of 


measurable savings in cost of manufacture as the result 
of the larger quantities ordered but may, in the exercise 
of his expertise, take other reasonable factors into con- 
sideration. 


b. Congress, fully aware of the administrative construc- 
tion of the statute to permit such an allowance, did not dis- 
approve the Secretary’s interpretation or amend the statute 
to incorporate the restrictions appellants seek, although 
the statute was extensively considered and twice amended 
since the Secretary had adopted his interpretation of the 
Antidumping Act, as set forth in the regulations and ex- 
amples which form a part of said regulations. 


11 
ARGUMENT 


I 


The Pertinent Provisions of the Antidumping Act. 


Although appellants’ brief contains a section dealing 
with the Antidumping Act, a very brief summary of this 
Act is nevertheless submitted, so as to point out some 
important aspects neglected in appellants’ bricf, and to 
correct some of the statements nade by them. 

The Antidumping Act provides for the levy of an addi- 
tional duty, a so-called ‘‘special dumping duty’’, on sales of 
imported articles in the United States; of the different 
methods of calculating the duty under various circum- 
stances, we are here concerned solely with a possible dump- 
ing duty equal to the difference between the importer’s 
‘‘purchase price’’ and the ‘‘fair value’’ of the article.’ 

When the Secretary receives a complaint or other in- 
formation that imported merchandise might be sold in the 
United States at less than ‘‘fair value’’, he commences an 
investigation. Notice of the commencement of the investi- 
gation is published in the Federal Register (Sec. 201(b) 
of the Antidumping Act). 

It has been routine procedure to invite the complainant 
(usually a domestic producer) as well as the importer, 
together with his supplier, to submit evidence bearing on 
the question. The information thus gained is thoroughly 
considered, and checked and supplemented by an independ- 
ent investigation of the Treasury Department, utilizing the 
facilities of the State Department, the Consular Service, 
and the representatives of the Bureau of Customs abroad. 
The investigation may take months and even years. In the 
case of Norwegian cement, it necessitated approximately 
18 months, 

Pending the investigation, the Secretary is authorized by 
Section 201(b) of the Antidumping Act to order the with- 


1 As will be set forth below, both terms are terms of art, and often 
have little relation to the amount actually paid by the importer, or 
the fair value of the article in the sense of equitable valuation. 
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holding of appraisement reports (and consequently the 
final liquidation of the customs entries) on the product in- 
volved, whenever he has ‘‘reason to believe or suspect from 
the invoice or other papers, or from information presented 
to him’’ that the imported article might be subject to anti- 
dumping duty. The suspension of customs liquidation is 
therefore ordered while the investigation is still in prog- 
ress, often on scanty information, and before the importers 
and others had occasion for a complete refutation of the 
charges. 

The suspension of custom liquidation does not prevent 
the further importation of the product, but requires the 
importer to post bond to cover any antidumping duty that 
might eventually be levied, 19 C.F.R. Sec. 14.10 (Supp. 
1959). While it is a temporary measure, it places a heavy 
burden upon the importer who has, in effect, the choice of 
closing down his busines for the duration of the investiga- 
tion, or post a bond and trust in his information that the 
article in question is not sold at dumping prices. 

In order to determine whether sales of the article in 
question were at less than ‘‘fair value’’, the Secretary 
determines the ‘‘foreign market value”’ of the product, and 
compares it with the importer’s ‘‘ purchase price’’.’ 

Both terms are statutory terms of art. The ‘‘foreign 
market value’’ is not simply the amount at which the 
article is sold abroad. Section 205 of the Antidumping 
Act defines it as follows: 


“‘For the purposes of this title, the foreign market 
value of imported merchandise shall be the price, at 
the time of exportation of such merchandise to the 
United States, at which such or similar merchandise is 
sold or, in the absence of sales, offered for sale in the 


*The above is the usual procedure and the one involved here. 
Under some circumstances, not relevant here, instead of the 
‘‘foreign market value’’, the ‘‘constructed value’’ of the article is 
calculated (Sec. 202, Sec. 206); under some other circumstances, 
instead of the importer’s ‘‘purchase price’’, the ““exporter’s sales 
price’’ is calculated (Sec, 202, Sec. 204). 
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principal markets of the country from which exported, 
in the usual wholesale quantities and in the ordinary 
course of trade for home consumption (or, if not so 
sold or offered for sale for home consumption, or if the 
Secretary determines that the quantity sold for home 
consumption is so small in relation to the quantity sold 
for exportation to countries other than the United 
States as to form an inadequate basis for comparison, 
then the price at which so sold or offered for sale for 
exportation to countries other than the United States), 
plus, when not included in such price, the cost of all 
containers and coverings and all other costs, charges, 
and expenses incident to placing the merchandise in 
condition packed ready for shipment to the United 
States, except that in the case of merchandise pur- 
chased or agreed to be purchased by the person by 
whom or for whose account the merchandise is im- 
ported, prior to the time of exportation, the foreign 
market value shall be ascertained as of the date of 
such purchase or agreement to purchase.”’ 


Nor is the importer’s ‘‘purchase price’’ simply the price 
paid by the importer. Section 203 of the Antidumping 
Act, defines it as follows: 


“‘That for the purposes of this title, the purchase 
price of imported merchandise shall be the price at 
which such merchandise has been purchased or agreed 
to be purchased, prior to the time of exportation, by 
the person by whom or for whose account the mer- 
chandise is imported, plus, when not included in such 
price, the cost of all containers and coverings and all 
other costs, charges, and expenses incident to placing 
the merchandise in condition, packed ready for ship- 
ment to the United States, less the amount, if any, 
included in such price, attributable to any additional 
costs, charges, and expenses, and United States im- 
port duties, incident to bringing the merchandise from 
the place of shipment in the country of exportation to 
the place of delivery in the United States; and plus 
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the amount, if not included in such price, of any export 
tax imposed by the country of exportation on the ex- 
portation of the merchandise to the United States; and 
plus the amount of any import duties imposed by the 
country of exportation which have been rebated, or 
which have not been collected, by reason of the expor- 
tation of the merchandise to the United States; and 
plus the amount of any taxes imposed in the country 
of exportation upon the manufacturer, producer, or 
seller, in respect to the manufacture, production or 
sale of the merchandise, which have been rebated, or 
which have not been collected, by reason of the expor- 
tation of the merchandise to the United States.”’ 


’ 


It should be observed that the ‘‘purchase price’’, under 
the definition, does not by any means represent the im- 
porter’s total disbursement for the article, and that his 
actual costs actually are very much higher.’ 

By Section 202(b) of the Antidumping Act, the Secre- 
tary is, however, directed to make adjustments in the 
“foreign market value’’ by making a ‘due allowance”’ for 

**(1) the fact that the wholesale quantities, in which 
such or similar merchandise is sold or, in the absence 
of sales, offered for sale for exportation to the United 
States in the ordinary course of trade, are less or are 
greater than the wholesale quantities in which such 
or similar merchandise is sold or, in the absence of 
sales, offered for sale in the principal markets of the 
country of exportation in the ordinary course of trade 
for home consumption (or, if not so sold or offered for 
sale for home consumption, then for exportation to 
countries other than the United States), 


(2) other differences in circumstances of sale.” 
{Emphasis supplied.] 


1 It may parenthetically be noted that, in the case of Norwegian 
cement, for example, the cost of overseas freight and insurance 
(approximately 25-30% of the purchase price), unloading charges, 
“second handling’’, and regular duty, are some of the factors which 
may not be considered by the Secretary in his calculation. 


15 


Furthermore, in accordance with the provisions of Sections 
202(b)(3) and 212(3), allowance is to be made whenever 
similar but not identical products are being compared. 

The Secretary’s investigation is not a simple fact-finding 
process but requires the exercise of a considerable degree 
of judgment and expertise. Pursuant to Section 202(b), the 
“‘due allowance’’, to be given for sales in larger quantities 
in one market, must be proved ‘‘to the satisfaction of the 
Secretary’’. In arriving at that amount, the Secretary is 
to take into account only sales in ‘‘ wholesale quantities’’, 
and such sales must occur in the ‘‘ordinary course of 
trade’’, that is (as Section 212 scts forth), under ‘‘the 
conditions and practices’’ which he finds to have existed 
‘“‘for a reasonable time prior to the exportation of the 
merchandise under consideration”’ and ‘‘have been normal 
in the trade under consideration’’ with respect to the 
merchandise. 

In the absence of ‘‘sales’’, he is to take into account 
“offers of sale’’, which (in accordance with Section 212), 
may be to all purchasers, or ‘tone or more purchasers”’ 
which he finds to be representative of the wholesale market. 

In accordance with Section 205, he must determine 
whether sales or offers of sale are bona fide, and disregard 
pretended transactions and fictitious markets; but he may 
recognize and consider sales made by a sales agency re- 
lated to the seller. 

Upon completion of his investigation resulting in his 
determination of the ‘‘foreign market value’’ and the im- 
porter’s ‘‘purchase price’’, reflecting all the factors to be 
considered, and all adjustments to be made, the Secretary 
determines whether the article involved is sold at less than 
its ‘‘fair value’ 

It is to be noted that the term ‘fair value’ is nowhere 
defined in the Act. It has been the position of the Secre- 
tary that, once he has completed his complex investigation 
of the ‘‘foreign market value’’ aforementioned, of the ad- 
justments to be made, and the importer’s ** purchase 
price’’, he is called upon simply to deduct the amount of 
the importer’s ‘‘purchase price’’ from the amount of the 
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“foreign market value’’, adjusted as aforesaid. Section 
14.7(a)(1) (19 C.F.R. 14.7(a)(1) Supp. 1959). If a dif- 
ferential remains, then, in the view of the Secretary, the 
sale is at less than ‘‘fair value’’, without further inquiry 
whether the resultant amount is ‘‘fair’’ in the sense of 
‘equitable under all the circumstances’’.? 

If the Secretary finds that there is no differential between 
the adjusted ‘foreign market value’’ and the ‘‘importer’s 
purchase price’’, the investigation is terminated by his 
finding that there are no sales at less than ‘‘fair value’’ 
within the meaning of the Antidumping Act. A notice of 
his determination, together with his statement of reasons, 
is published in the Federal Register. Simultaneously, cus- 
toms officials are advised to complete suspended appraise- 
ment reports of the merchandise, if any, and to liquidate 
the entry at the regular rate of duty, and without adding 
thereto an amount for special dumping duty. This con- 
cludes the matter. 

Only in the event that the Secretary finds the existence 
of a differential between the adjusted ‘‘foreign market 
value’’ and the importer’s ‘‘purchase price’’, he refers the 
matter to the United States Tariff Commission for an addi- 
tional investigation whether, as a result of such sales, an 
industry in the United States is ‘‘being, or is likely to he, 
injured, or is prevented from being established’. Sec. 
201(a). The U. S. Tariff Commission must complete its 
investigation and make its final determination on the issue 
of injury within three months. Sec. 201(a). The result is 
published in the Federal register. Sec. 201(¢). In the event 
that there is a finding of injury, then a dumping duty is 
assessed on all entries not previously liquidated. How- 
ever, the amount of the special dumping duty is not deter- 
mined by the U. S. Tariff Commission, but is the exact 
amount previously determined by the Secretary as the 


>The remaining differential, if any, between these two factors 
represents the amount of special dumping duty that will be levied 
by the Treasury if importation of the article under the same price 
structure continues. 
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differential between the adjusted ‘foreign market value” 
and importer’s ‘purchase price’? Sec, 202(a). 

In the case of Norwegian cement, the Secretary, con- 
cluded the investigation with a finding that it was not sold, 
nor was it likely to be sold, at less than ‘fair value”’ in the 
United States. In other words, he found no differential to 
exist between the adjusted ‘‘foreign market value” and the 
importer’s ‘‘purchase price’, Hence no dumping duty 
was, and is, payable. 


Il 


Section 210 of the Antidumping Act specifically provides that 
Judicial Review of the Secretary’s Determination of the 
“Foreign Market Value” is Vested in the U. S. Customs 
Court; Section 516 of the Tariff Act of 1930 spells out 
the Procedure to be followed by Appellants. 


It is appellants’ contention that the Secretary’s findings 
are predicated, in part, upon recognition of an adjustment 
of the ‘‘foreign market value’’ to the extent of 5% (Com- 


plaint, Par. 8, J.A. 5a), as ‘‘due allowance’? which was 
granted for the greater quantities per order sold to the 
United States as compared with the orders in the home 
market. While not denying the facts set forth by the 
Secretary in his determination, appellants claim that the 
Secretary nevertheless erred as a matter of law unless the 
allowance is based solely and exclusively upon ‘*measur- 
able cost savings’? which exactly ‘‘reflect savings in costs 
of manufacture (Complaint, Par. 8, J.A. 5a), without re- 
gard to any other possible factor, criterion, mode or 
method of determination. 

The legal basis of this contention is seriously con- 
tested (see Point V below). Furthermore, City Lumber 
is prepared, at the proper time and in the proper place, to 
demonstrate that the determination of the Secretary was 
lawful, reasonable, based upon substantial evidence, and in 
accordance with the law and regulations of long standing. 

But before these questions are reached, the fundamental 
determination must be made as to the forum competent to 
deal with the questions raised by the appellants. It is 
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respectfully submitted that the District Court correctly 
stated the law in finding that it lacked jurisdiction over the 
subject matter, and that jurisdiction is vested in the U. S. 
Customs Court. 


a. Section 210 of the Antidumping Act expressly provides 
that sole jurisdiction over a controversy involving 
the ‘‘foreign market value’’ is vested in the U. S. 
Customs Court. 


The Antidumping Act, by its very terms, sets forth 
appellants’ remedy for the asserted grievance. Section 
210 (19 U.S.C. See. 169) provides as follows: 


“‘That for the purposes of this title the determina- 
tion of the appraiser or person acting as appraiser as 
to the foreign market value, or the constructed value, 
as the case may be, the purchase price, and the ex- 
porter’s sales price, and the action of the collector in 
assessing special dumping duty, shall have the same 
force and effect and be subject to the same right of 
appeal and protest, under the same conditions and sub- 
ject to the same limitations; and the general ap- 
praisers, the United States Customs Court, and the 
Court of Customs and Patent Appeals shall have the 
same jurisdiction, powers, and duties in connection 
with such appeals and protests as in the case of ap- 
peals and protests relating to customs duties under 
existing law.’’ (Emphasis supplied.) 


When appellants challenge the determination of the Sec- 
retary that Norwegian cement is sold at its fair value 
because they disagree with the basis on which the Secre- 
tary made a ‘‘due allowance”’ for the far ‘‘greater quanti- 
ties per order sold in the United States as compared with 
the relatively small sales to the many home market cus- 
tomers’’ (F.R. 60-3709; Filed April 21, 1960), which was 
(in the words of Section 201(b) of the Antidumping Act) 
‘established to the satisfaction of the Secretary or his 
delegate’’, they are in fact challenging one of the im- 
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portant factors employed in determining the adjusted 
“foreign market value’’. 

Section 210 clearly provides that the determination of 
the ‘‘foreign market value’’ is subject to the ‘‘same right 
of appeal and protest, under the same conditions, and sub- 
ject to the same limitations’’ as with regard to regular 
customs duties.’ 

The language is specific. Any challenge of the ‘‘foreign 
market value’’, or any component thereof, is to be made by 
the prescribed method, namely appeal and protest, and 
under the conditions and subject to the limitations of that 
procedure, exactly as it is established with regard to other 
custom duty matters. It is further specifically stated that 
the jurisdictional forum is the United States Customs 
Court, and the United States Court of Customs Appeals.’ 


b. The Tariff Act of 1930 clearly sets forth the protest and 
appeal procedure to be followed. 


Turning to the Tariff Act for the specific provisions 
with regard to protest and appeal, we find the procedure 
set forth in Section 516 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1516). Section 516(b) in particular 
spells out the method by which an American manufacturer, 
producer, or wholesaler who ‘‘believes that the proper rate 
of duty is not being assessed”’, may file a complaint of the 
Secretary, setting forth a description of the merchandise, 
the classification and ‘‘the rate of duty he believes proper, 


1 Jt was originally envisaged that the investigation and the deter- 
mination of the ‘‘foreign market value’? be made by the ap- 
praisers; in fact, it is usually carried on by other persons, namely 
the delegate of the Secretary, that is the Commissioner of Customs 
and his staff. The act fully allows for that possibility by referring 
to the determination of the ‘‘appraiser or person acting as ap- 
praiser’’. 


2 The Board of General Appraisers was the predecessor of the 
U.S. Customs Court. 
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and the reasons for his belief’’. Should the review by the 
Secretary result in a decision adverse to the complainant, 
he may file a protest with the Secretary, and, as to each 
shipment, with the collector at the port of entry (Section 
516(b)). The Collector is required to notify the consignee 
or his agent (i.e. the importer) who has the right to appear 
and to be heard as a party in interest before the United 
States Customs Court (Section 516(¢)). The Collector 
must transmit the entry and all papers and exhibits to the 
United States Customs Court for due assignment and deter- 
mination of the proper rate of duty (Section 516(¢)). The 
Tariff Act specifically provides, however, that entries of 
merchandise for consumption on, or prior to the date of 
publication of a decision of the United States Customs 
Court, or of the United States Court of Customs and Patent 
Appeals, not in harmony with the published decision of the 
Secretary, shall nevertheless be liquidated in accordance 
with the decision of the Secretary, and the liquidation shall 
be final and conclusive on all parties (See. 516(b)). 


This procedure is adequate, fair and complete, as found 
by the District Court. It is the procedure applicable here. 


III 


Appellants Fail to Set Forth Any Cogent Argument Why the 
Clear Mandate of the Antidumping Act and the Tariff Act 
of 1930 Should Not be followed. 

Appellants do not deny that the procedure outlined in the 
Tariff Act is the only one by which they could challenge 
the Secretary’s determination of the ‘‘foreign market 
value’’ (or the component quantity discount) were they 
importers (App. Br. p. 31). They maintain, however, that 
a differentiation is to be made because they are American 
producers, and that they can therefore ignore the Customs 
Court. Thus, if appellants were correct, the very same 
determination could conceivably be simultaneously the sub- 
ject of a review in the Customs Court upon a complaint by 
importers, and in the District Court upon a complaint by 
American producers, with conflicting results. 
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In support of this astonishing contention, appellants set 
forth a number of arguments, which, we respectfully sub- 
mit, are without merit. They will be discussed seriatim 
below. 


a. Despite appellants’ contention, Section 516 of the Tariff 
Act, applies as part of the ‘‘existing law’’ at the 
time of the importation of the merchandise. 


Appellants correctly observe that in 1921, when the Anti- 
dumping Act was first enacted, the Tariff Act of 1913 
provided for a right of appeal by importers and consignee 
but not by competing American producers.’ But in 1922, 
the Congress amended the Tariff Act and enacted Section 
516, extending to American producers, manufacturers and 
wholesalers specific procedural remedies of protest and 
appeal with regard to valuation, classification, and rate of 
duty of imported merchandise. Appellants nevertheless 
maintain that the appeal and protest procedure therein pro- 
vided is inapplicable to them because, as they claim, the ap- 
peal and protest procedure referred to in Section 210 of the 
Antidumping Act is limited to the procedure available in 
1921, and that none of the later amendments may ever be 
considered. In other words, they construe the words ‘‘under 
existing law’’ to mean ‘‘under the law as existing in 1921”’. 


1In faet, it had been held that American producers had no 
standing whatsoever to challenge a determination of duty levied on 
an importer. American producers resorted however to the practice 
of importing the article under consideration, and thus gained juris- 
dictional standing under the provisions of Section 14 of the 
Customs Administrative Act of 1890 (26 Stat. 131) and Section 14 
of the Tariff Act of 1909 (36 Stat. 11,100). (U.S. v. Schwartz & 
Co., 3 Ct. Cust. Appls. 24 (1912)). This method of protest was 
effectively eliminated by the language of Section 3(N) of the 
Tariff Act of 1913 which permitted protest only as to a ‘‘higher 
rate of duty or greater charge, fee or exactment’’. Thereafter, 
American producers again had no standing to sue until the Tariff 
Act was again amended. 
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Such an interpretation flies in the face of the manifest 
and express purpose of Section 210 of the Antidumping Act 
to provide for appeals and protest with regard to dumping 
duties in the exact same way, ‘‘under the same conditions 
and subject to the same limitations’’ as for other customs 
duties, and to furnish to the U. S. Customs Court the ex- 
act ‘‘same jurisdiction, powers and duties’’ with regard to 
dumping duties as for other customs duties. It was clearly 
intended that at all times the procedure, and the scope of 
review in both cases be identical, and the words ‘‘under 
existing law’’ can only have the meaning ‘‘under the law 
as from time to time existing’’ or ‘‘under existing law as at 
the time of the importation of the merchandise’’.* 

The proper interpretation of the phrase ‘‘existing law’’ 
has been previously considered by the courts. The con- 
struction of that phrase offered here by appellants was 
considered and rejected by the Court of Customs and Patent 
Appeals. United States v. Manahan Chemical Co., Inc. 23 
C.C.P.A. (Customs) 332. The case was a reappraisement 


proceeding involving dumping duties. The appellee con- 


9 


tended that the phrase ‘‘under existing law’’ referred 
‘‘crammatically to the Tariff Act of 1913, and that Con- 
gress could not have had any possible future statutes in 
mind....’’ The Court held that the language of Section 210 


«|. had reference to the law in force at the time of the 
importation of the merchandise subject to its provi- 
sions, and was not intended to be limited to the pro- 
visions of the law existing at the time of the enactment 
of the Antidumping Act.’’ [Emphasis supplied.] 


The ‘‘law in force at the time of importation’’ of the 
cement here in question is the Tariff Act of 1930, in its 


?In any event, Section 210 was last amended in 1958, and, at 
the very least, speaks of the time of the last amendment. Thus, 
even assuming that appellants’ strained interpretation was per- 
missible, it can avail them nothing because it would then mean the 
‘existing law’’ of the year 1958. 
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entirety, including Section 516, and not only selected por- 
tions, as appellants suggest.’ 


b. Dumping Duty is a Type of Duty and Not a Penalty. 


As an alternative argument, appellants claim that even if 
Section 516 is to be considered part of the ‘‘existing law’’, 
it nevertheless is inapplicable because it provides for pro- 
tests and appeals only where an Amcrican producer chal- 
lenges the ‘‘rate of duty’? levied on imported merchandise, 
and despite its name, a dumping duty is alleged not to be a 
duty, but a penalty. 

A dumping duty is not penal in nature. There is no legal 
or moral wrong in importing goods at the lowest price at 
which they are obtainable, a price which may be lower than 
the home market price, but which, in fact, is often higher, 
except that it includes factors which may not be reflected 
for purposes of the calculation of the ‘foreign market 
value’’ under the Antidumping Act. It is a duty sufficient 
to equalize competitive conditions while at the same tine 
providing revenue, similar to other duties levied on im- 
ported products. 

Appellants’ argument finds no support in Contonificio 
Bustese S.A. v. Morgenthau, 74 App. D.C, 15, 121 F. (2) S84 
which did not involve a dumping duty but an exaction for 
failure to mark properly imported merchandise which was 
held to be a penalty. Helwig v. United States, 188 U.S. 605, 
relied upon in Contonificio, cited by appellants, was dis- 
tinguished by the Court of Customs & Patent Appeals in 
C. J. Tower & Sons v. United States, T1 F. (2) 488, 21 


‘ Appellants cite an isolated portion of Cottman v. Daily, 
94 F. (2) 85 (4th Cir. 1938) in support of their contention. The 
quotation is misleading. Obviously Judge Parker listed only those 
sections which were relevant to the case before him, of which Sec- 
tion 516 clearly was not one. He had no reason to list every section 
of the Tariff Act which was a part of the ‘‘existing law’’ relating 
to protests and appeals under the Antidumping Act. Significantly, 
however, he did not limit his listing only to the provisions of the 
Tariff Act as existed in 1921. 
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C.C.P.A. (Customs) 417, in which the Court considered the 
question in detail, and stated its conclusion that it was 
convinced that the purpose of the Antidumping Act was 
not to impose a penalty. In the words of the Court as stated 
at 71 F. 2nd at 445: 


«<* * * we cannot escape the conviction that the ex- 
pressed purpose of Congress, in the Anti-Dumping 
Act of 1921, was to impose not a penalty, but an amount 
of duty sufficient to equalize competitive conditions be- 
tween the exporter and American industries affected, 
in order to carry out the manifest intent of this act, 
which was to provide revenue, to regulate commerce, 
and to prevent dumping and the consequent destruction 
of domestic industries.’’ 


Furthermore, if appellants were correct in their argument, 
we would again have a peculiar situation. If dumping 
duties are penalties, then they are ‘‘penalties’’ both as far 


as the importer and as far as the American producers are 
concerned. Thus, both the importer and the American 
producers would have standing in the District Court to 
contest that ‘‘penalty’’. From that it would result that the 
provisions of Section 210 of the Antidumping Act would 
be devoid of any meaning whatsoever. Plainly, the argu- 
ment is untenable. 


ce. The contention of appellants that the ambit of Section 
516 of the Tariff Act is more limited than the scope of 
Sections 514 and 515, is irrelevant. 


Appellants’ brief (p. 11) makes much of the fact that the 
scope of the review permitted to importers under Sections 
514 and 515 is, or may be, broader than that allowed to 
American producers under Section 516 of the Tariff Act; 
at the same time it is conceded that, prior to 1922, American 
producers had no standing whatsoever to complain about 
the amount or nature of customs imposition upon an im- 
porter. If Congress has seen fit to give somewhat larger 
rights of review to importers, it does not mean that Ameri- 
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can producers may seek ‘‘judicial legislation’’ to equalize 
the difference. 

Appellants clearly could not, and do not, argue, that 
additional review rights outside the Customs Court would 
be available to them if this case involved ordinary customs 
duties. The fact that we are dealing here with dumping 
duty cannot change this situation, especially since Section 
210 of the Antidumping Act expressly provides that pro- 
cedure, jurisdiction, the rights of the parties, and the 
limitations thereon, shall be exactly the same both as to 
dumping duties and as to regular duties. 

Moreover, it is irrelevant that the scope of review as far 
as American producers are concerned is, or may be, more 
limited in some respects because, it includes in any event, 
the right to challenge the rate of dumping duty which the 
complainant deems inadequate. 

It is wholly incorrect to say that appellants cannot follow 
the procedure of Section 516 because they ‘‘cannot now 
state any belief as to whether or not a proper ‘rate of 
duty’ is being assessed on cement, Nor can they now state 
the rate or rates of duty [they believe] proper’? (App. 
brief p. 14). 

On the contrary, in their complaint they have set forth 
their strong conviction that the Secretary erred in not 
assessing a dumping duty, and have voiced their belief, 
together, with the reasons therefor, that such dumping 
duty should amount to 5% of the ‘‘foreign market value’’— 
namely, the equivalent of the quantity discount allowed by 
the Secretary and alleged to be unsupported by the pro- 
visions of the law. 

Appellants self-imposed restraint that they are allegedly 
not raising any question as to the ‘“‘rate of duty’’ at this 
time but only take issue with the Secretary’s finding that 
cement is not sold at less than ‘‘fair value’’, is threadbare. 
They cannot thus split their cause of action, if they have 
any. We are not dealing with moot or theoretical considera- 
tions. Appellants raise the ‘‘fair value’’ question only 
because they are dissatisfied over the fact that no dumping 
duties are being exacted from the importer. They are chal- 
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lenging an adjustment of the ‘‘foreign market value’’ made 
by the Secretary. The amount of the ‘‘foreign market 
value’? is directly determinative of the rate of dumping 
duty. Hence all questions concerning that rate of duty 
must be litigated together in the U. S. Customs Court which 
has sole jurisdiction over the proper rate of customs duties. 


d. The cases cited by appellants involve questions of law 
not present in the instant case and do not support 
appellants’ arguments, 


Appellants cite (App. Br., pp. 25-28) two cases in sup- 
port of their contention that the District Court has juris- 
diction over the controversy, and not the Customs Court. 
Both eases are clearly distinguishable. 

Contonificio Bustese S.A. v. Morgenthau, 74 App. D.C. 
13, 121 F. 2d 884 was an action for mandamus by an im- 
porter seeking to require the Secretary to reconsider a 
petition for the remission or mitigation of a penalty for 
the failure to mark properly imported merchandise. The 
petition was addressed to the Seeretary’s discretion, and 
the only question was whether or not the petition should he 
considered by the Secretary under the provisions of Sec. 
1618 of Title 19 of the U. S. Code. This Court held that 
Sec. 1618 was applicable since the exaction was in the 
nature of a penalty. 

Talbot v. Atlantic Steel Co., —— U.S. App. D.C. —, 
275 F. 2d 4, was likewise an action for mandamus. The 
Tariff Commission had declined to institute an escape 
clause investigation on barbed wire under the provisions of 
Section 7 of the Trade Agreements Extension Act of 1951 
(19 U.S.C. 1864). The District Court required the Tariff 
Commission to institute the investigation. 

Aside from the fact that neither Contonificio nor Talbot 
involved the Antidumping Act, there is a much more funda- 
mental distinction. Both actions were mandamus actions, 
to obtain the District Court’s aid to have action instituted, 
and not to obtain legal review of action taken. 
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In Contonificio, appellants complained about the failure 
of the Secretary to exercise a discretion vested in him; but 
it was not claimed that the manner in which he exercised 
that discretion would be reviewable in the District Court. 
Furthermore, it involved a penalty rather than ordinary 
customs duty. Since, in the opinion of the majority of the 
Court, the statute (19 U. S. Code 1618) authorized only 
the Secretary to remit such a penalty, the Customs Court 
was without jurisdiction;’ here, however, the applicable 
statute—Section 210 of the Antidumping Act—quite specifi- 
cally provides for Customs Court review. 

In Talbot, the question of Customs Court jurisdiction 
was not raised by the Government and was not considered 
by the District Court or this court. As in Contonificio, 
Talbot merely held that the Court could require the Tariff 
Commission to institute an investigation but did not hold 
that it had jurisdiction to review the result of that investi- 
gation once it was concluded. Asx the court stated: 


‘*After the investigation, the Commission is of course 


free to reach the conclusion it thinks is required by the 
facts disclosed’? (Adv. Op. pp. 10-11). 


Here, in this case, the Seeretary has not refused to under- 
take the investigation of the antidumping complaint. He 
has instituted, and proceeded with, the investigation. He 
has determined the facts to his satisfaction, and on that 
hasis, he has reached the conclusion which was required by 
the facts disclosed. 


’ See, however, the opinion of Judge RuTLEDGE in that vase, who 
stated that there was adequate remedy in the Customs Court under 
Section 514 and that mandamus in the District Court was ap- 
plicable only because the Government had failed to raise the argu- 
ment. 


Sections 1582 and 1583 of the Title 28 of the U. S. Code 
Provide for Exclusive Jurisdiction of the U. S. Customs 
Court Over All Controversies Relating to Customs Duties, 
Including Dumping Duties. 

Even if Section 210 had not contained the specific pro- 
visions stipulating the jurisdiction of the Customs Court 
with regard to a determination pertaining to the ‘*foreign 
market value’’, the action in this case could nevertheless 
be instituted only in the U. S. Customs Court. 

When Congress established the Customs Court and tne 
Court of Customs Appeals, with ultimate review in the 
Supreme Court by writ of certiorari, as the proper forum 
for the consideration of all disputes involving custom 
duties, it provided that the jurisdiction thus vested in the 
Customs Court shall be exclusive. 

Section 1582 of Title 28 of the U.S. Code sets forth: 


“The Customs Court shall have exclusive jurisdic- 
tion of appeals for reappraisement and applications 
for review of reappraisement of imported merchandise 
and petitions for remission of additional duties filed 
under the customs laws.”’ 


Section 1583 of Title 28 of the U. S. Code declares: 


*“*The Customs Court shall have exclusive jurisdic- 
tion to review on protest the decisions of any collector 
of customs, including all orders and findings entering 
into the same, as to the rate and amount of duties 
chargeable and as to all exactions of whatever char- 
acter within the jurisdiction of the Secretary of the 
Treasury; * * *.’? (Emphasis supplied.) 


As a corollary, and to dispel all doubt, Congress, in 
defining the jurisdiction of the District Court, expressly 
excepted all ‘‘matters within the jurisdiction of the Cus- 
toms Court’’ (28 U.S.C, 1340). 

Final decisions of the Customs Court may be appealed 
to the Court of Customs & Patent Appeals (28 U.S.C. 
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1541). Cases in the Court of Customs & Patent Appeals 
nay be reviewed by the Supreme Court by writ of cer- 
tiorari (28 U.S.C. 1256). 

The declared legislative policy to place all customs duty 
matter in a specialized Customs Court is obviously desir- 
able. The Courts have, against numerous attacks, both by 
importers and American producers, again and again held 
that redress in customs matters must be sought in the Cus- 
toms tribunals, and not in the District Court which is with- 
out jurisdiction in such matters. 

In Morgantown Glassware Guild, Inc. ve Humphrey, 98 
US. App. D.C, 375, 236 F. 2d 670, cert. den. 352 U.S. $96, 
this Court held that plaintiff representing American glass- 
ware producers, was not entitled to a declaratory judginent 
in the District Court to the effect that the Secretary’s action 
in reducing certain rates of duty on imported merchandise 
was unconstitutional, It was held that the American pro- 
ducers had a proper remedy under Section 516 of the Tariff 
Act, and that the remedy was exclusive. 

If the Customs Court jurisdiction is broad enough to 
cover constitutional questions, it is surely broad enough to 
cover questions of proper interpretations of the Antidump- 
ing Act in determining an clement of ‘foreign market 
value’’. 

In Horton v Humphrey, 146 F. Supp. $19 (D.D.C.). 
affirmed 352 U.S. 921, it was settled with finality that the 
administration of the Antidumping Act is within the prov- 
ince of the Customs Court, and not of the District Court. 
Importers of cast iron soil pipe sought in the District 
Court a declaratory judgment and injunctive relief against 
the Secretary of the Treasury, as in this case, and, as here, 
it was alleged that certain findings of the Secretary under 
the Antidumping Act were invalid as a matter of law. 
Constitutional questions were put in issue, and conse- 
quently a three judge court was convened. It was unani- 
mously held that the complaint must be dismissed: 


‘** * * The imposition of a duty may under the 
statutory plan be reviewed by the Customs Court and 
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the Court of Customs and Patent Appeals (with re- 
course to the Supreme Court through petition for 
certiorari). This statutory form of review has been 
held, in comparable situations, to constitute an ade- 
quate remedy at law and therefore to bar equitable 
relief, and to be the exclusive method of review. 
(Citing cases.) * * *”’ 


That the Customs Court has exclusive jurisdiction with 
respect to customs controversies, and that the district 
courts do not have jurisdiction, has been set forth in other 
cases as well. Eastern States Petroleum Corp. v. Rogers, 

U.S. App. D.C. 5 , F. 2nd —— (decided May 
12, 1960); Boston Wool Trade Assoc. v. Snyder, 82 U.S. 
App. D.C. 144, 161 F. 2d 648; United States v. Cottman 
Co., 190 F. 2d 805 (C.A. 4), certiorari denied, 342 U.S. 
903; Cottman Co. v. Dailey, 94 F. 2d 85 (C.A. 4); David 
L. Moss Co. v. United States, 103 F. 2d 395, 26 C.C.P.A. 
(Customs) 381; Riccomini v. United States, 69 F. 2d 480 
(C.A. 9); Patchogue-Plymouth Mills Corp. v. Durning, 101 
F. 2d 41 (C.A. 2); Gulbenkian v. United States, 186 Fed. 
133 (C.A. 2). 

Appellants have attempted to distinguish these cases on 
the ground that they involve importers. However, Morgan- 
town Glassware, supra, was an action by American pro- 
ducers, and not by importers, and nevertheless it was held 
that Section 516 of the Tariff Act provided the exclusive 
remedy. What was said there is equally applicable here. 

There is nothing in the wording of the Antidumping Act 
which suggests, much less requires, a different jurisdiction 
in dumping duty question for importers and domestic pro- 
ducers. On the contrary, the language of the Act itself, 
the underlying rationale, the judicial pronouncements 
interpreting the statutes concerning the jurisdiction of the 
Customs Court, have all uniformly demonstrated that they 
are in harmony with the Congressional policy of leaving 
customs questions to the customs courts. This includes 
questions of interpretation of statutory language and even 
questions of the constitutionality of the statutes. 
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In the face of this overwhelming body of law, appellants 
quote (Br. pp. 22-25) only some language from the Com- 
mittee reports during the 1957 hearings on proposed aimend- 
ments to the Antidumping Act. (Hearings on H.R. 6006, 
6007 and 5210, Committee on Ways and Means, House of 
Repres., 85th Cong. Ist Sess. 45 (1957).) Assistant Secre- 
tary of the Treasury Kendall testified, first, that neither 
importers nor American producers have any right of judi- 
cial review under the Antidumping Act, and later, that 
he thought that importers have some limited review, but 
American producers have no right to judicial review what- 
soever—ncither in the District Court nor in the Customs 
Court. 

One hesitates to consider Mr. Kendall’s cursory ** off-the- 
cuff’’ remarks as an authoritative disposition of a rather 
complex problem.’ 

Mr. Kendall’s remarks denying that American producers 
had any judicial remedy whatsoever certainly cannot be of 
much comfort to appellants herein. 

Indeed, there is substantial authority for the proposition 
that if Section 516 of the Tariff Act does not provide 
American producers with a remedy in the Customs Court, 
they simply have no standing in any court to raise objec- 
tions with regard to duties assessed or assessable against 
an importer. 

As this point has been developed authoritatively in the 
brief for appellees, the Secretary and the Commissioner 
of Customs (Govt. Brief pp. 26-35) it is not repeated here, 
but appellee City Lumber herewith states that it fully 


‘It may be suspected that Mr. Kendall actually had another 
distinction in mind. Under the terms of the Antidumping Act, a 
determination of the Seeretary with regard to ‘‘fair value’’ (if 
based on substantial evidence, and not arbitrary and capricious), 
is not subject to review, judicial or otherwise, either by the im- 
porter or a competing American producer. The Act, however, 
ives to the importer, in a given case, one additional opportunity 
before a dumping duty is finally levied, namely the right to prove 
that the sales at less than ‘‘fair value’’ did not cause ‘‘injury’’ to 
a domestic industry. See. 201 of the Antidumping Act. 
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endorses the arguments set forth therein, and concurs in 
the conclusion reached. 


Vv 


The Secretary’s Finding With Regard to a Quantity Discount 
is Fully im Accordance With the Law and the Regulations. 
Although it appears from the foregoing that the District 

Court does not have jurisdiction over the matter, it is re- 

spectfully submitted that the complaint must be dismissed 

in any event because it failed to state a cause upon which 
relief can be granted. 

The allegations of the complaint were denied in the 
answer appended by City Lumber to its motion to intervene. 
They were further seriously disputed by the affidavit of 
the Assistant Deputy Commissioner of Customs filed with 
the Government’s opposition to appellants’ motion for 
summary judgment. Nevertheless, at this point of the 
proceedings, the allegations of the complaint must be 
deemed to be true and will hereinafter be treated as such. 

The question raised by appellants is whether the Secre- 
tary may, in establishing the ‘‘foreign market value”’ of a 
product, make an allowance for a quantity discount limited 
exclusively to the amount which is the exact equivalent of 
‘measurable savings in cost of manufacture as a result of 
the larger quantities ordered’’, or if he may permit (upon 
submission of evidence, and after independent investiga- 
tion), a quantity discount on the basis of additional. or 
other, reasonable criteria, not necessarily and solely tied to 
an accounting procedure regarding cost savings. 


A. Section 202(b) of the Antidumping Act and the Regula- 
tions promulgated thereunder do not require that 
quantity discounts be based solely upon an accounting 
procedure relating to, production cost savings. 


It will be helpful to recall once more the pertinent lan- 
guage of Section 202(b) 


‘In determining the foreign market value for the 
purposes of subsection (a) of this section, if it is estab- 
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lished to the satisfaction of the Secretary or his dele- 
gate that the amount of any difference between the pur- 
chase price and the foreign market value (or that the 
fact that the purchase price is the same as the foreign 
market value) is wholly or partly due to— 


(1) the fact that the wholesale quantities, in which 
such * * * merchandise is sold * * * to the United 
States in the ordinary course of trade, are * * * 
greater than the wholesale quantities in which such 
or similar merchandise is sold * * * in the principal 
markets of the country of exportation in the ordinary 
course of trade for home consumption (or, if not 
so sold or offered for sale for home consumption, 
then for exportation to countries other than the 
United States), * * * 


then due allowance shall be nade therefor.”’ 


The language of the Section does not require the Secretary 
to act merely as a bookkeeper, as appellants seem to 
suggest. Congress has entrusted the Secretary with the 
power of determining the ‘‘due allowance’’ which is to he 
made for various factors in adjusting the foreign market 
value. The amount is to be established ‘‘to the satisfaction 
of the Secretary or his delegate’; and the difference may 
he ‘‘wholly or partly’? due to ‘‘quantity discounts’’ (see 
also p. 15 of this brief). 

The Secretary’s determination must certainly be a rea- 
sonable one, and cannot be arbitrary and capricious, but 
the criteria for establishing the ‘‘due allowance” are 
patently left to the expertise of the Secretary. They may 
conceivably vary in various fields of importation, de- 
pending on the nature of the merchandise, the customs of 
the trade, the commercial patterns in various countries. 
Nothing in the-Section connotes a requirement that a dis- 
count for large quantity sales must be justified solely and 
entirely on the basis of a cost of production study to deter- 
mine the exact amount of cost savings due to the larger 
quantity sold. For example, the Secretary might, in a given 
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case, take into account the foreign producer’s consistent 
pattern of sales at uniform lower prices for large quanti- 
ties throughout the world, without discrimination as to the 
American market, even though (for reasons of the statutory 
language) the calculation of the ‘‘foreign market value’’ 
must take its departure from the higher priced home 
market orders of smaller quantities. 

The legislative history of the Antidumping Act confirms 
particularly the Congressional desire to permit to the 
Secretary a reasonable degree of flexibility, and to avoid 
the necessity of elaborate cost accounting processes, involv- 
ing foreign nationals, and which would have to be carried 
on in foreign territory. 

The Senate Finance Committee commented on the pur- 
pose of Section 202(b) as follows [S. Rept. 16, 67th Cong., 
1st Sess., pp. 10-11]: 


‘*(It) permits an adjustment in the foreign market 
value when an article is sold in larger quantities for 
exportation to the United States than in the case of 
sales for foreign home consumption or for exportation 
from the country of production to countries other than 
the United States. This subdivision is deemed neces- 
sary to obviate the necessity of establishing the dump- 
ing duty in many cases by use of ‘cost of production.’ 
Your committee is advised that wholesale sales for ex- 
portation to the United States are usually larger than 
in the case of other wholesale sales in the foreign 
countries."" (Emphasis supplied.) 


Customs Regulations promulgated under the Antidump- 
ing Act which have been in effect for considerable time, are 
in harmony with the statements made above. In pertinent 
part, they provide as follows (19 C.F.R. (1960 Supp.) 
14.7): 


““(a)(1) Fair value based on price in country of ex- 
portation; the usual test. Merchandise imported into 
the United States will ordinarily be considered to have 
been sold at less than fair value if the purchase price, 
or exporter’s sales price (as defined in sections 203 
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and 204 respectively of the Antidumping Act, 1921, as 
amended (19 U.S.C. 162, 163)) as the case may be, is 
less than the price (after adjustment, as provided for 
in section 205 of the Antidumping Act, 1921, as 
amended (19 U.S.C, 164)) at which such or similar 
merchandise is sold by the foreign producer for con- 
sumption in the country of exportation on or about the 
date of purchase or agreement to purchase of the mer- 
chandise imported into the United States or, in the 
case of merchandise imported on consignment, the date 
of exportation thereof. 


* * * * * 


(b)(1) Quantities and circumstances of sale. in 
comparing the purchase price or exporter’s sales price, 
as the case may be, with the sales on which a deter- 
mination of fair value is to be based, a reasonable 
allowance may be made for any differences in quanti- 
ties and circumstances of sale. 


* * * * * 


(5) Sales at varying prices. Where the prices in the 
sales which are being examined for a determination of 
fair value vary (after adjustinent as provided for in 
section 205 of the Antidumping Act, 1921, as amended, 
(19 U.S.C. 164) and after allowances contemplated by 
subparagraph (1) of this paragraph), determination 
of fair value will take into account the prices of a 
preponderance of the merchandise thus sold, weighted 
averages of the prices of the inerchandise thus sold, or 
any other available criteria that the Secretary may 
deem reasonable.’? (Emphasis supplied.) 


The interpretation given to Section 202(b) by the 
Treasury Department is of long standing and has 
been sanctioned by the Congress. 


Since its first enactment, the Antidumping Act has been 
amended several times. Lengthy hearings were held on each 
occasion. The regulations, together with illustrative ex- 
amples forming a part thereof, were before the Congress. 
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The construction which the Secretary had given to the pro- 
vision with regard to quantity discount was considered, but 
Congress nevertheless did not amend the Act in any manner 
incorporating the restrictions which appellants would re- 
quire. 

In 1954, the Treasury Department issued a notice show- 
ing proposed amendments to regulations containing (19 
F.R. 3796) the following example, which was adopted almost 
verbatim and became a part of the present Customs regu- 
lations (19 C.F.R. 1960 Supp. 14.71a) fn. 15): 


“*Wxample 4: 


A foreign supplier makes all of his sales on the basis 
of a price list. The majority of the merchandise sold 
by him in the home market and to third countries is 
sold at list prices, net. However, a discount of 10 per- 
cent is granted on sales of more than 500 tons. Sales 
to the United States are at list price less 12 percent 
and have been in quantities of 1,000 tons or more. 
There have been no sales by this supplier in sach 
quantities in other markets. Since the discount ap- 
pears to be a reasonable one in view of the difference 
in quantities, the sales will not be considered to have 
been made at less than fair value in the absence of 
evidence that the price differential was not due to the 
difference in quantities. 

The same result could obtain if the pricing pattera 
showed a differential because of quantity even though 
there were no list prices, or the list prices did not 
specify quantity discounts.”’ 


This example is reproduced on Page 25 of the Hearings 
before the Ways & Means Committee, House of Repre- 
sentatives, 88rd Cong., 2d Sess., on H.R. 9476 (1954). 

The present section 14.7(b)(1) of the Customs Regula- 
tions, printed above, also was before the Committee. The 
proposed regulation was set forth in a notice published in 
the Federal Register (Hearings, pp. 14, 23-24). 
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In 1957, the Customs Regulations concerning ‘‘fair value’’ 
were specifically brought to the attention of the Congress 
in connection with H.R. 6006 (85th Cong.), which was a bill 
to amend the Antidumping Act. Both the Senate Finance 
Committee and the House Committee on Ways & Means 
approved the proposed amendment to Section 205 of the 
Act as bringing the definition of ‘‘foreign market value’’ 
into conformity with the definition of ‘‘fair value’’ in the 
Treasury regulations. House Rept. No. 1261, 85th Cong., 
Ist Sess., pp. 3-4. S. Rept. 1619, Sith Cong., 2nd Sess. p. + 
(this amendment became part of the Antidumping Act in 
1958. Act of August 14, 1958, 72 Stat. 583, 584). It is 
particularly to be noted that neither Committee questioned 
the authority of the Secretary to adopt its own criteria for 
the definition of ‘‘fair value’’. 

Under these circumstances, Congress is deemed to have 
accepted, approved and ratified the administrative inter- 
pretation of the Antidumping Act. United States v. Allen- 
Bradley Company, 352 U.S. 306, 308-311; Corn Products 
Co. v. Commissioner, 350 U.S. 46, 53; Allen v. Grand Cent. 
Aircraft Co., 347 U.S. 535, 544-550; Commissioner v. 
Flowers, 326 U.S. 465, 469; Helvering v. Winmill, 305 U.S. 
79, 83: Norwegian Nitrogen Co. v. United States, 288 U.S, 
294, 310-315; United States v. American Bitumuls & 
Asphalt Co., 44 C.C.P.A. (Customs) 199, 205, cert. den. 
355 U.S. 883. 

CONCLUSION 

For the reasons stated above, it is respectfully submitted 

that the judement of the District Court should be affirmed. 


Respectfully submitted, 


GeraLp B, GREENWALD, Esq. 
839 17th Street, N.W., Washington 6, D.C. 
Attorney for The City Lumber Company, 
Intervenor-A ppellee 
Of Counsel: 

Becker & Macuire, Washington 6, D. C. 

Detson, Levin & Gorpoy, New York 17, New York 

Frank G. Parker, Esq., New York 17, New York 


Aveust 15, 1960. 
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APPENDIX 


1. The relevant provisions of Title 28 of the United 
States Code are as follows: 


$1340. Internal revenne;: customs duties 


The district courts shall have original jurisdiction of 
any civil action arising under any Act of Congress pro- 
viding for internal revenue, or revenue from imports 
or tonnage except matters within the juridcition of the 
Customs Court. 


§ 1582. Review of reappraisement; remission of duties 


The Customs Court shall have exclusive jurisdiction 
of appeals for reappraisement and applications for 
review of reappraisement of imported merchandise and 
petitions for remission of additional duties filed under 
the customs laws. 


§ 1583. Review of decisions on protests 


The Customs Court shall have exclusive jurisdiction 
to review on protest the decisions of any collector of 
customs, including all orders and findings entering into 
the same, as to the rate and amount of duties charge- 
able and as to all exactions of whatever character 
within the jurisdiction of the Secretary of the 
Treasury; decisions excluding any merchandise from 
entry or delivery, under any provision of the customs 
laws; and the liquidation or reliquidation of any entry, 
or the refusal to pay any claim for drawback or to 
reliquidate an entry for a clerical error as provided by 
the customs laws. 

2. The relevant provisions of the Antiduinping Act of 
1921, ax amended (19 U.S.C. 160 et seq.), are as follows: 


Section 201 (19 U.S.C. 160): 


Initiation of investigation; injury determination: 
findings; withholding appraisement; publication in 


Federal Register 
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(a) Whenever the the Secretary of the Treasury 
(hereinafter called the ‘‘Secretary’’) determines that a 
class or kind of foreign merchandise is being, or is 
likely to be, sold in the United States or elsewhere at 
less than its fair value, he shall so advise the United 
States Tariff Commission, and the said Commission 
shall determine within three months thereafter whether 
an industry in the United States is being or is likely 
to be injured, or is prevented from being established, 
by reason of the importation of such inerchandise into 
the United States. The said Commission, after such 
investigation as it deems necessary, shall notify the 
Secretary of its determination, and, if that determina- 
tion is in the affirmative, the Secretary shall make 
public a notice (hereinafter in sections 160-173 of this 
title called a *'finding’’) of his determination and the 
determination of the said Commission. For the pur- 
poses of this subsection, the said Commission shall he 
deemed to have made an affirmative determination if 
the Commissioners of the said Commission voting are 
evenly divided as to whether its determination should 
be in the affirmative or in the negative. The Secre- 
tary’s finding shall include a description of the class 
or kind of merchandise to which it applies in such 
detail as he shall deem necessary for the guidance of 
customs officers. 


(b) Whenever, in the case of any imported merchan- 
dise of a class or kind as to which the Seeretary has 
not so made publi¢e a finding, the Secretary has reason 
to believe or suspect, from the invoice or other papers 
or froin information presented to him or to any person 
to whom authority under this section has been dele- 
gated, that the purchase price is less, or that the ex- 
porter’s sales price is less or likely to be less, than the 
foreign market value (or, in the absence of such value, 
than the constructed value), he shall forthwith publish 
notice of that fact in the Federal Register and shall 
authorize, under such regulations as he may prescribe, 
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the withholding of appraisement reports as to such 
merchandise entered, or withdrawn from warchouse, 
for consumption, not more than one hundred and 
twenty days before the question of dumping has been 
raised by or presented to him or any person to whom 
authority under this section has been delegated, until 
the further order of the Secretary, or until the Secre- 
tary has made public a finding as provided for in sub- 
division (a) of this section in regard to such mer- 
chandise. 


(c) The Secretary, upon determining whether for- 
eign merchandise is being, or is likely to be, sold in the 
United States at less than its fair value, and the 
United States Tariff Commission, upon making its 
determination under subsection (a) of this section, 
shall each publish such determination in the Federal 
Register, with a statement of the reasons therefor, 
whether such determination is in the affirmative or in 
the negative. 


Section 202 (19 U.S.C. 161): 


Amount of duty to be collected; determination of 
foreign market value of goods 


(a) In the case of all imported merchandise, whether 
dutiable or free of duty, of a class or kind as to which 
the Secretary of the Treasury has made public a find- 
ing as provided for in section 160 of this title, entered, 
or withdrawn from warehouse, for consumption, not 
more than one hundred and twenty days before the 
question of dumping was raised by or presented to the 
Secretary or any person to whom authority under said 
section has been delegated, and as to which no appraixc- 
ment report has been made before such finding has 
been so made public, if the purchase price or the ex- 
porter’s sales price is less than the foreign market 
value (or, in the absence of such value, than the con- 
structed value) there shall be levied, collected, and 
paid, in addition to any other duties imposed thereon 
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by law, a special dumping duty in an amount equal to 
such difference. 


(b) In determining the foreign market value for the 
purposes of subsection (a) of this section, if it is 
established to the satisfaction of the Secretary or his 
delegate that the amount of any difference between the 
purchase price and the foreign market value (or that 
the fact that the purchase price is the same as the for- 
eign market value) is wholly or partly due to— 


(1) the fact that the wholesale quantities, in which 
such or similar merchandise is sold or, in the absence 
of sales, offered for sale for exportation to the 
United States in the ordinary course of trade, are 
less or are greater than the wholesale quantities in 
which such or similar merchandise is sold or, in the 
absence of sales, offered for sale in the principal 
markets of the country of exportation in the ordi- 
nary course of trade for home consumption (or, if 


not so sold or offered for sale for home consumption, 
then for exportation to countries other than the 
United States), 


(2) other differences in circumstances of sale, or 


(3) the fact that merchandise described in’ sub- 
division (C), (D), (2), or (I) of section 170a (3) of 
this title is used in determining foreign market 
value, 


then due allowance shall be made therefor. 
Section 203 (19 U.S.C. 162): 
Purchase Price. 


That for the purposes of this title, the purchase 
price of imported merchandise shall be the price at 
which such merchandise has been purchased or 
agreed to be purchased, prior to the time of expor- 
tation, by the person by whom or for whose account 
the merchandise is imported, plus, when not included 
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in such price, the cost of all containers and coverings 
and all other costs, charges, and expenses incident to 
placing the merchandise in condition, packed ready 
for shipment to the United States, less the amount, 
if any, included in such price, attributable to any 
additional costs, charges, and expenses, and United 
States import duties, incident to bringing the mer- 
chandise from the place of shipment in the country 
of exportation to the place of delivery in the United 
States; and plus the amount, if not included in such 
price, of any export tax imposed by the country of 
exportation on the exportation of the merchandise to 
the United States; and plus the amount of any im- 
port duties imposed by the country of exportation 
which have been rebated, or which have not been 
collected, by reason of the exportation of the mer- 
chandise to the United States; and plus the amount 
of any taxes imposed in the country of exportation 
upon the manufacturer, producer, or seller, in respect 
to the manufacture, production or sale of the mer- 
chandise, which have been rebated, or which have 
not been collected, by reason of the exportation of 
the merchandise to the United States. 


Section 205 (19 U.S.C. 164) : 
Determination of Foreign Market Value. 


For the purposes of this title, the foreign market 
value of imported merchandise shall be the price, at 
the time of exportation of such merchandise to the 
United States, at which such or similar merchandise 
is sold or, in the absence of sales, offered for sale in 
the principal markets of the country from which ex- 
ported, in the usual wholesale quantities and in the 
ordinary course of trade for home consumption (or, 
if not so sold or offered for sale for home consump- 
tion, or if the Secretary determines that the quantity 
sold for home consumption is so small in relation to 
the quantity sold for exportation to countries other 
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than the United States as to form an inadequate 
basis for comparison, then the price at which so sold 
or offered for sale for exportation to countries other 
than the United States), plus, when not included in 
such price, the cost of all containers and coverings 
and all other costs, charges, and expenses incident to 
placing the merchandise in condition packed ready 
for shipment to the United States, except that in the 
case of merchandise purchased or agreed to he pur- 
chased by the person by whom or for whose account 
the merchandise is imported, prior to the time of 
exportation, the foreign market value shall be ascer- 
tained as of the date of such purchase or agreement 
to purchase. 


Section 210 (19 U.S.C. 169): 


Appeals, etc., from determinations of appraisers 


For the purposes of sections 160-171 of this title, 


the determination of the appraiser or person acting 
as appraiser as to the foreign inarket value or the 
constructed value, as the case may be, the purchase 
price, and the exporter’s sales price, and the action 
of the collector in assessing special dumping duty, 
shall have the same force and effect and be subject 
to the same right of appeal and protest, under the 
sane conditions and subject to the saine limitations: 
and the general appraisers, the United States Cus- 
toms Court, and the Court of Customs and Patent 
Appeals shall have the same jurisdiction, powers, 
and duties in connection with such appeals and pro- 
tests as in the case of appeals and protests relating 
to customs duties under existing law. 


3. Section 516 of the Tariff Act of 1930 as amended (19 
U.S.C. 1516), provides as follows: 
Appeal or protest by American producers—Value 


(a) Whenever an American manufacturer, producer, 
or wholesaler believes that the appraised value of any 
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imported merchandise of a class or kind manufactured, 
produced, or sold at wholesale by him is too low, he 
may file with the Secretary of the Treasury a complaint 
setting forth the value at which he believes the mer- 
chandise should be appraised and the facts upon which 
he bases his belief. The Secretary shall thereupon 
transmit a copy of such complaint to the appraiser at 
each port of entry where the merchandise is usually 
imported. Until otherwise directed by the Seeretary, 
the appraiser shall report each subsequent importation 
of the merchandise giving the entry number, the name 
of the importer, the appraised value, and his reasons 
for the appraisement. If the Secretary does not agree 
with the action of the appraiser, he shall instruct the 
collector to file an appeal for a reappraiscment as pro- 
vided in section 1501 of this title, and such manufac- 
turer, producer, or wholesaler shall have the right to 
appear and to be heard as a party in interest under 
such rules as the United States Customs Court may 
prescribe. The Secretary shall notify such manufac- 
turer, producer, or wholesaler of the action taken by 
such appraiser, giving the port of entry, the entry 
number, and the appraised value of such merchandise 
and the action he has taken thereon. If the appraiser 
advances the entered value of merchandise upon the 
information furnished by the American manufacturer, 
producer, or wholesaler, and an appeal is taken by the 
consignee, such manufacturer, producer, or wholesaler 
shall have the right to appear and to be heard as a 
party in interest, under such rules as the United 
States Customs Court may prescribe. If the Ameri- 
can manufacturer, producer, or wholesaler is not satis- 
fied with the action of the Secretary, or the action of 
the appraiser thereon, he may file, within thirty days 
after the date of the mailing of the Seeretary’s notice, 
an appeal for a reappraisement in the same manner 
and with the same effect as an appeal by a consignee 
under the provisions of section 1501 of this title. 
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Classification 


(b) The Secretary of the Treasury shall, upon writ- 
ten request by an American manufacturer, producer, 
or wholesaler, furnish the classification of, and the rate 
of duty, if any, imposed upon, designated imported 
merchandise of a class or kind manufactured, pro- 
duced, or sold at wholesale by him. If such manu- 
facturer, producer, or wholesaler believes that the 
proper rate of duty is not being assessed, he may file 
a complaint with the Secretary, setting forth a descrip- 
tion of the merchandise, the classification, and the rate 
or rates of duty he believes proper, and the reasons 
for his belief. If the Secretary decides that the classi- 
fication of, or rate of duty assessed upon, the mer- 
chandise is not correct, he shall notify the collectors as 
to the proper classification and rate of duty and shall 
so inform the complainant, and such rate of duty shall 
be assessed upon all such merchandise entered for con- 
sumption or withdrawn from warehouse for consump- 
tion after thirty days after the date such notice to the 
collectors is published in the weekly Treasury Deci- 
sions. If the Secretary decides that the classification 
and rate of duty are correct, he shall so inform the 
complainant. If dissatisfied with the decision of the 
Secretary, the complainant may file with the Secretary, 
not later than thirty days after the date of such deci- 
sion, notice that he desires to protest the classification 
of, or rate of duty assessed upon, the merchandise. 
Upon receipt of such notice from the complainant, 
the Secretary shall cause publication to be made of his 
decision as to the proper classification and rate of duty 
and of the complainant’s desire to protest, and shall 
thereafter furnish the complainant with such informa- 
tion as to the entries and consignees of such merchan- 
dise, entered after the publication of the decision of the 
Secretary at the port of entry designated by the com- 
plainant in his notice of desire to protest, as will enable 
the complainant to protest the classification of, or rate 
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of duty imposed upon, such merchandise in the liquida- 
tion of such an entry at such port. The Secretary shall 
direet the collector at such port to notify such com- 
plainant immediately when the first of such entries is 
liquidated. Within thirty days after the date of mail- 
ing to the complainant of notice of such liquidation, 
the complainant may file with the collector at such 
port a protest in writing setting forth a description of 
the merchandise and the classification and rate of duty 
he believes proper. Notwithstanding such protest is 
filed, merchandise of the character covered by the pub- 
lished decision of the Secretary, when entered for con- 
sumption or withdrawn from warehouse for consump- 
tion on or before the date of publication of a decision 
of the United States Customs Court or of the United 
States Court of Customs and Patent Appeals, rendered 
under the provisions of subsection (¢) of this section, 
not in harmony with the published decision of the 
Secretary, shall be classified and the entries liquidated 
in accordance with such decision of the Secretary, and, 
except as otherwise provided in this chapter, the liqui- 
dations of such entries shall be final and conclusive 
upon all parties. If the protest of the complainant is 
sustained in whole or in part by a decision of the 
United States Customs Court or of the United States 
Court of Customs and Patent Appeals, merchandise of 
the character covered by the published decision of the 
Seeretary, which is entered for consumption or with- 
drawn from warehouse for consumption after the date 
of publication of such court decision, shall be subject 
to classification and assessment of duty in accordance 
with the final judicial decision on the complainant's 
protest, and the liquidation of entries covering such 
merchandise so entered or withdrawn shall be sus- 
pended until final disposition is made of such protest, 
whereupon such entries shall be liquidated, or if neces- 
sary, reliquidated in accordance with such final 
decision. 
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Hearing and determination 


(¢c) A copy of every appeal and every protest filed 
by an American manufacturer, producer, or wholesaler 
under the provisions of this section shall be mailed by 
the collector to the consignee or his agent within five 
days after the filing thereof, and such consignee or his 
agent shall] have the right to appear and to be heard as 
a party in interest before the United States Customs 
Court. The collector shall transmit the entry and all 
papers and exhibits accompanying or connected there- 
with to the United States Customs Court for due 
assignment and determination of the proper value or 
of the proper classification and rate of duty. 


